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General Disclaimer

 The information and/or the materials provided as part of this 
program are intended and provided solely for informational and 
educational purposes.  None of the information and/or materials 
provided as part of this power point or ancillary materials are 
not intended to be, nor should they be construed to be the basis 
of any investment, legal, tax or other professional advice. Under 
no circumstances  should the audio, power point or other 
materials be considered to be, or used as independent legal, 
tax, investment or other professional advice. The discussions 
are general in nature and not person specific. Laws vary by 
state and are subject to constant change. Economic 
developments could dramatically alter the illustrations or 
recommendations offered in the program or materials.
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Key Points

 Bargain sale on 2704 e-book.
 Financial constraints on what government can realistically take.
 Keep planning.

– No estate tax by election.
– Myriad of other possibilities.

 Plan differently.
– How to plan: 2038 trigger, etc.
– GRAT with back end grantor trust

 What is “risk free” planning? 
– True case versus risks of no planning.

 Review formula clauses.
 Email questions to shenkman@shenkmanlaw.com and we will try to answer all questions 

at the end of the 1 hour program.
 Red highlights will guide you through what we will try to cover in the hour.
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Estate Tax Repeal Is Not a 
Temporary or Permanent 

Certainty:  How to Plan Now 
Not to be Covered
Election and The 
Potential for Repeal
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Trump

 The election of Donald J. Trump as our 45th

President was largely unexpected. It is 
difficult to forecast what that will mean during 
his term (and, perhaps, his second term).  

 Trump has proposed wide-ranging changes 
to the nation’s tax system which will affect 
virtually all Americans and their advisors. 

 Estate planners in particular face a dramatic 
impact on their practices.
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Congress

 In addition to Trump’s personal victory the Republicans were 
also victorious. The House of Representatives is controlled 
approximately 235 to 191 by the Republicans, and the Senate 
is controlled approximately 51 to 47 by the Republicans. 

 This will make it more likely that many of Trump’s tax changes 
could be enacted. 

 The impact of the possible changes may be much broader, 
encompassing changes to individual and corporate income 
taxes and that those changes may suggest reconsideration of 
entity format, divided/distribution policies and more.
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Is Repeal Likely

 President-elect Trump has proposed a repeal of the estate tax. 
 The Republicans have long wanted to repeal the estate tax.
 The large march upward in the estate tax exemption may have 

been a prelude to the elimination of the tax. 
 The dubbing of the estate tax as a “death tax” reflects what has 

become viewed as an unfair double tax.
 The reality is that the estate tax affects very few taxpayers and 

raises insignificant federal revenue. A recent Forbes article 
noted: “In tax year 2015, just 4,918 estates paid $17 billion in 
estate taxes (less than 1% of federal revenue). More than a 
third was raised from the richest of the rich—the 266 estates 
valued at $50 million or more brought in $7.4 billion to the 
Treasury.” 8



Is Repeal Likely

 On a conference call with 30 prominent estate planning lawyers after 
the election, the consensus seemed to be that estate tax repeal is not 
probable. Trump may not want to appear to be benefiting his family. 
But he does seem to be terribly concerned what other people think.  All 
who spoke appeared to agree it unlikely that the gift tax would be 
repealed (as it would cut the income tax receipts, but see the 
discussion later in this article). But that consensus might not prove 
prescient. 

 Many have viewed the estate tax not as a revenue raiser, but rather as 
a means of accomplishing a social objective of limiting the 
concentration of wealth. Statistics as to the concentration of wealth in 
the U.S. suggest this has not been particularly successful. “The United 
States exhibits wider disparities of wealth between rich and poor than 
any other major developed nation.” 
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Uncertainty and Current Planning

 What will happen is uncertain. But there is a prospect of significant 
change in the estate tax system even if outright repeal proves elusive 
(e.g., higher exemption, lower tax, exclusion for farms and small 
businesses).  It may also be that the forecasted revenues from a 
capital gains tax on death might sufficiently offset the revenue loss 
from a repeal of the estate tax, facilitating repeal.

 Even if repeal occurs, might repeal be repealed? The United States 
Supreme Court has ruled that wealth transfer changes may be made 
retroactive. See United States v. Carlton, 512 US 26 (1994). Whether 
the government could retroactively reintroduce the estate tax is not 
clear. 

 Nonetheless, the question that needs to be addressed is: What do 
estate planners tell their estate planning clients to do in the meantime?  
“Nothing" is the wrong advice. What might the impact be on existing 
documents and plans? 10



Estate Tax Repeal Is Not a 
Temporary or Permanent 

Certainty:  How to Plan Now 
To be Covered Very 
Quickly as Overview
Tax Proposals
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House Ways & Means: Republican 
Blueprint Income Tax - Personal

 Top individual rate reduced to 33%.  
 Proposals simply provide for a 50% exclusion for cap 

gains, dividends and interest income.
 No mention of holding period and 50% exclusion 

extended to interest.
 Elimination of individual AMT.
 Elimination of 3.8% Net Investment Income Tax.
 Limits on itemized deductions (other than charitable 

contributions and home mortgage interest).
 Disallow deduction for interest on new loans.12



House Ways & Means: Republican 
Blueprint – Business Tax

 Corporate income tax rate, in general, lowered to 20%.
 Repatriation of previously untaxed foreign earnings taxed at 8.75% (if 

cash) or 3.5% otherwise.
 Maximum 25% tax rate on business pass-thru income (e.g., 

partnership or S corporation).
 Immediate write off for capital expenditures.
 Elimination of corporate AMT.
 Elimination of net business interest deductions.
 Elimination of special-interest deductions and credits (but for R&D).
 Lower or no tax on business income generated by sales of US goods 

overseas.
 Taxation of carried interest at prevailing ordinary income rates.
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House Ways & Means: Republican 
Blueprint – Transfer Tax

 Elimination of estate tax and the generation-skipping 
transfer tax.

 No mention of the fate of gift tax.
 Carryover basis for assets held in estate.
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Tax Proposals of the Trump 
Administration Income Tax - Personal

 Top individual rate reduced to 33%.  
 20% rate retained for long term capital gains and 

qualified dividends.
 Elimination of individual AMT.
 Elimination of 3.8% Net Investment Income Tax.
 Cap and limits on itemized deductions (limited to 

charitable contributions and home mortgage interest 
with $200,000 annual cap).
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Tax Proposals of the Trump 
Administration Income Tax - Business 

 Corporate tax rate, in general, reduced to 15%.
 Repatriation of previously untaxed foreign earnings taxed 

at 10%.
 Maximum tax bracket on business pass-thru income is 

15%.
 Elimination of corporate AMT.
 Choice of immediate write off for capital. expenditures or 

deduction of business interest, but not both.
 Taxation of carried interest at prevailing ordinary income 

rates.
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Tax Proposals of the Trump 
Administration Transfer Taxes 

 Repeal of “death taxes” – what is this intended to 
mean?

 No mention of fate of gift tax.
 Mark to market taxation (?) for inherited assets at 

death on assets in excess of $10 million (married 
couple).

 No mark to market protection for asset transfers to 
private foundations.
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Estate Tax Repeal Is Not a 
Temporary or Permanent 

Certainty:  How to Plan Now 
Start Here
Post-Trump Transfer 
Tax Scenarios 
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Tax Options

 Immediately permanent repeal of the gift, estate, and GST tax.
 Permanent repeal of all transfer taxes to take effect over some 

phase out period, e.g. 10 years, similar to what occurred in 
2001. This would present the risk that the tax may be changed 
again during such phase out period, as happened in the past. It 
is not clear that Trump would be satisfied with such a lukewarm 
version of repeal.

 Repeal of the estate tax but retention of the gift tax as a 
backstop to the income tax.

 Repeal of the estate tax (with or without a repeal of the gift tax) 
and carryover basis.

 Repeal of the estate tax (with or without a repeal of the gift tax) 
and a capital gains tax on death.19



Estate Tax Repeal Is Not a 
Temporary or Permanent 

Certainty:  How to Plan Now 
Important to Why to 
Plan Now
Timing of Repeal
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Timing

 Possible time frames for repeal are important to consider when 
evaluating what planning clients should consider now. 

 If the estate tax is repealed might repeal be effective January 1, 
2017, or some other date? Might the Republicans delay repeal 
until 2018 because of income tax changes that will impact the 
federal fisc? 

 Might repeal not be immediate but instead be phased in over a 
10 year or other period? 
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Timing

 The 2001 tax act provisions were “sunsetted” on account of 
what is known as the “Byrd” rule, which allows a senator to 
object to any bill that increases expenditures or decreases 
revenues. That objection can be overcome by a vote of 60 
senators.

 If the estate tax is repealed, might the tax come back at some 
future time in some different iteration? It also remains uncertain 
what may replace the estate tax. Could there be a capital gains 
tax on death? Could carryover basis become a reality? 

 So, while permanent estate tax repeal may be a possibility, 
much uncertainty remains.  
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Estate Tax Repeal Is Not a 
Temporary or Permanent 

Certainty:  How to Plan Now 

Gift Tax: Will it be 
Repealed? 
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Gift Tax Needed to Backstop 
Income Tax

 Among the many uncertainties is whether the gift tax will be repealed. 
The gift tax is not just a backstop for the estate tax, but it ensures the 
integrity of the income tax. If the gift tax were repealed a taxpayer 
(e.g., a parent) could shift income without tax cost to another (e.g., a 
child) who is in a lower tax bracket. 

 The parent could simply gift the asset to be sold to the child. Absent a 
gift tax cost there might be no impediment (other than transfer costs) 
to making such a transfer. The child could then sell the asset, 
recognize a lower income tax than the parent, and then gift some 
portion or all of the proceeds back to the parent. 

 Without a gift tax family members could freely coordinate losses by 
some against gains against others. 

 So why hasn’t there been use of the $5.5 million gift tax exemption to 
shift and reduce income and gains tax? 
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Gift Tax Needed to Backstop 
Income Tax

 Transfers to a taxpayer with tax loss or other deduction carryforwards, or 
transfers to a non-resident alien (NRA) taxpayer who pays no tax, might 
especially require retention of the gift tax.  

 If carryover basis is limited to $10 million, taxpayers could use a leveraged 
partnership investment to distribute cash by a gift to next generation. Without a 
gift tax there would no impediment to such a transfer. This could then create a 
large negative basis partnership interest with very little value. 

 Without a gift tax, the transfer to/from person A to person B for income tax 
efficiency can easily be undone after a reasonable amount of time by a reverse 
transfer. State tax revenues could easily be lost. Taxpayers in high tax states 
could gift assets to family in low tax states for sale. Later, if there were no gift 
tax the proceeds could be gifted back to the nominal donor. 

 A capital gains tax on gifts (mark to market tax with gift tax elimination) might 
also address many of these issues. 
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Gift Tax and NRAs

 If the estate tax on US assets owed by NRAs 
were repealed, it may be that there will be a 
significant influx of capital into the US as a 
result of non-US investors looking for a 
politically safe place to invest assets, which 
could then be done without estate tax 
exposure and the complex planning transfer 
taxes had required. Acknowledgement to Jim 
Brockway, Esq., of Withers Bergman.
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Is the Gift Tax a Backstop?

 However, what is the real impact of this purported backstop? When the gift tax 
exemption was $1 million it likely had a far more significant impact as a 
backstop for the income tax since the transfer of assets could have triggered a 
gift tax at a much lower wealth level. Now, for most taxpayers, the high current 
gift tax exemption (2016) of $5,450,000 may have no practical backstop impact, 
for most taxpayers a repeal of the gift tax entirely would not open any flood 
gates of income shifting. 

 For most taxpayers shifting assets to a lower bracket family member for sale 
faces no tax impediment since the gift exemption is so high. 

 If the gift tax is repealed that might permit wealthier taxpayers to shift assets, 
but at some level of wealth shift even the donee will be in the maximum income 
tax bracket, so that there may be limited income tax benefit to shifting assets. 
Thus, for wealthy families there may be little income shift possible, not because 
of the impediment created by a gift tax, but because all family members are 
already in maximum income tax brackets. 
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Form 709 if Estate Tax Repealed 
and Gift Tax Remains Intact

 If the gift tax is retained then anytime a client makes a transfer that 
does not meet the present interest requirements, or which exceeds the 
annual exclusion ($14,000 in 2017), a gift tax return may be required 
as under current law. Without any estate tax, and such a high gift tax 
exemption, that filing requirement will be absurd for most clients. What 
will be the practical implications?

 If clients use inverse swaps (swapping appreciated assets out of their 
estate into a grantor trust) to avoid the capital gains tax on death on 
appreciated assets, should that type of transfer be reported as a non-
gift transfer on the Form 709? Will there be a new variant of IRC Sec. 
1014(e) for swaps within some period prior to death?
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Form 709 if Estate Tax Repealed 
and Gift Tax Remains Intact

 Example: Jane and Tom Smith have an estate worth $4 million. Their 
daughter Cindy was recently married and is buying a house. They gift 
her $75,000 for the down payment. Since the gift exceeds the $14,000 
gift tax exemption (or $28,000 if the gifts are split between Jane and 
Tom and Cindy) a gift tax must be filed. The aggregate estate is so far 
below the estate tax exemption for one taxpayer ($5,490,000 in 2017) 
that the likelihood of a federal estate tax might be insignificant. Does 
the CPA prepare a gift tax return as required? The law requires it. 
Would any client in Jane and Tom’s situation be willing to pay a CPA 
to file a gift tax return? Highly unlikely. Perhaps the practical answer is 
practitioners to add a paragraph on gift tax filing requirements to the 
general 1040 questionnaire or other communications explaining these 
requirements and leaving it in the client’s hands to make the decision. 
It would not be surprising to find that the gift tax is retained and the 
outdated filing requirements illustrated above remain.29



Gift Tax Repeal and Asset 
Protection

 Would a repeal of the gift tax eliminate an 
impediment to asset protection planning for wealthier 
taxpayers? Shifting assets into irrevocable trusts to 
protect them from creditors is complicated by the 
need to avoid a gift tax. The repeal of the gift tax 
would permit asset protection planning unfettered by 
that limitation. Although it would also eliminate a 
primary non-asset protection motive used to justify 
such planning.
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Gift Tax Repeal and Asset 
Protection – Don’t Hit “Pause”

 If the end result of planning now would be the shift of assets into protective 
trust structures, the only benefit to hitting the planning “pause” button may be 
the lesser professional fees associated with planning while there is a gift tax 
versus planning if the gift tax is repealed. Without a gift tax transfers might not 
require the complexity and cost of a note sale and appraisal. If the gift tax were 
repealed, which again most practitioners believe unlikely, transferring the same 
assets to an irrevocable trust for asset protection might require no more than a 
simple stock assignment. The end result of planning under each scenario is the 
same, shifting assets to a more protective trust structure. The only distinction is 
the cost of planning before the fate of the gift tax is known. But is that cost 
really material relative to the assets that may benefit from protection? If so 
many practitioners believe that the gift tax is unlikely to be repealed, does 
pausing planning that would also provide asset protection, divorce protection 
and management control, seem optimal? 
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Estate Tax Repeal Is Not a 
Temporary or Permanent 

Certainty:  How to Plan Now 
Carryover Basis/ 
Capital Gains on 
Death
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Carryover Basis or Capital Gains?

 When the estate tax was repealed for 2010 (by election 
essentially), carry over basis took effect. There is no 
assurance, however, that carryover basis will be enacted 
if the estate tax is repealed. It will be a question of cost.  

 Some think that a capital gains tax at death will be 
enacted in place of the estate tax, as it was in Canada in 
the early 1970s. Indeed, that is what President Elect 
Trump has proposed for transfers at death in excess of 
$10 million. Trump’s proposal may include additional 
exemptions from the capital gains tax on death for family 
businesses and farms.
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Capital Gains and Planning

 The possibility of a capital gains tax on death should be carefully 
considered by those evaluating prior estate planning transfers, and 
transfers currently in process. Will shifting assets out of ones’ estate 
into an irrevocable trust (even perhaps a grantor trust to preserve 
flexibility) avoid that capital gains tax on death? This could be vitally 
important to evaluating existing plans (should we terminate a trust if 
feasible?) and current planning (do we finish a SLAT in process?). 

 Example: Client is in the midst of creating an irrevocable, dynastic, 
grantor trust to transfer assets to that are subject to valuation 
discounts. This planning was undertaken in the wake of the proposed 
2704 Regulations. The adviser and client both were reconsidering the 
timing, structure and need for such planning as the Treasury has 
backpedaled from what the original Proposed Regulations appeared to 
provide for. Some have pronounced the Regs “DOA.” What to do?
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Irrevocable Trusts and Capital 
Gains

 If the above plan is completed and assets shifted to an irrevocable trust, will 
those assets outside of the client/grantor’s estate have a capital gains tax on 
death? Might assets transferred in current planning to irrevocable trusts instead 
lose out on an income tax basis step up by not being included in the 
client/grantor’s estate if Section 1014 is retained? 

 Since only very broad strokes of a tax plan have been presented so far, the 
details of any such plan cannot be known. For example, if a capital gains tax on 
death is instituted as part of the repeal of the estate tax, will transfers to trusts 
be permitted as a means to avoid that capital gains tax? Some foreign 
countries tax assets inside trusts every 21 years if they have not been exposed 
to the capital gains tax on death. Might such a program be proposed in the 
negotiations that accompany so many tax bills?

 Might transferring assets to irrevocable trusts that include a mechanism to shift 
assets back into the grantor’s estate if that proves advantageous be the best 
option in light of uncertainty? Might hitting the planning pause button miss this 
opportunity to shift assets outside of a client’s estate to avoid a future capital 
gains on death tax?35



Capital Gains on Death and Real 
Estate

 The biggest losers of all under a capital gains tax at death system 
might be “leveraged” families—that is, those whose assets have large 
debts against them, especially if the indebtedness is greater than 
remaining basis at death, a common situation for families owning 
significant improved real estate. The law is well settled that virtually 
any transfer during lifetime (even a gratuitous one) results in income 
recognition to the extent the debt exceeds basis.  See Commissioner 
v. Tufts, 461 US 300 (1983). 

 Currently, under Section 1014 and Reg. Sec. 1.742-1, the debt at 
death is added to basis in the hands of the inheritor and the “Tufts” 
gain is never recognized.  Presumably, that would change under a 
capital gains at death system. 
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Carryover Basis and 
Recordkeeping

 If a capital gains tax on death is provided for, how will taxpayers 
find tax basis data to determine the tax? Many practitioners 
voiced just such concerns in 2010 when a carryover basis 
regime temporarily existed.

 If so, then practitioners will have to guide all clients as to the 
recordkeeping involved to identify income tax or fair value basis 
for the year of transition. There was a different approach under 
the carryover basis regime (later repealed) under the Tax 
Reform Act of 1976.  See Section 1023 (repealed).
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Planning Scenarios 
- Now
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Summary of Tax Planning Now

 CLATs.
 GRATs—Long or Short Term?  Increasing, Decreasing or Level 

Annuity Payments?
 SPLATssm.

 Note sale transactions (ISGTs).
 Annual exclusion gifts.
 Use of the remaining lifetime exemption. 
 Allocation of unused GST exemption to existing transfers.
 Others?   Any Transaction that Poses Little Gift or Income Tax Risk 

Especially If the Asset (for Basis or Other Reasons) Can be Reclaimed 
(but what does this mean?). 

– Trust Structure to Trigger Section 2038.
– Grantor Trust Buy Back.39
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Planning that Has Not Begun - 1

 The most seductive planning approach many clients might opt 
for now is a “wait and see.” For clients that have at most been 
discussing planning, e.g. to address the proposed 2704 
Regulations, or to prepare for what was anticipated to be a 
Clinton 2 victory and roll back of estate tax laws to 2009’s 
harsher levels, doing nothing is likely the most enticing option. 
Unlike clients mid-stream in planning they have limited money 
or time invested in the planning process. While the wait and see 
approach has had significant risks and costs associated with it 
during past periods of uncertainty, does it now? The obvious 
dangerous and potentially costly downside to not beginning 
plans under discussion is what if the client does not survive the 
political outcome that is expected to occur next year? What if 
the estate tax is not repealed? 41



Planning that Has Not Begun - 2

 What if the 2704 Regulations are enacted and opportunities are lost? 
In 2012 practitioners advised clients about the risk of the estate tax 
exemption dropping from approximately $5 million to $1 million in 
2013. A “wait and see” approach in 2012 could have resulted in a “wait 
and pay” result. But what is the downside in 2016 waiting to see what 
2017 brings? There is no particular proposed downside other than the 
2704 regulations if the estate tax is not repealed, and perhaps a 
capital gains tax on death that might be avoided by transferring assets 
to trusts now. It is unlikely that most clients will dollarize those risks at 
a very significant cost. What that might mean for planning that has not 
yet begun, is that unless there is either a significant non-tax motive, or 
a tax motive for a client in a terminal or other extreme situation 
perhaps a “wait and see” approach is not unreasonable.
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Planning in Process Now - 1

 The most seductive planning approach for clients in process might 
also be the same “wait and see.” For example, many clients are 
midstream in the planning process forming, for example, non-
reciprocal spousal lifetime access trusts to which gifts might be made, 
or structuring note sale or similar transactions, to secure valuation 
discounts that were undertaken in light of the possibility of the 2704 
regulations reducing or eliminating discounts, and the concern that a 
Clinton 2 victory would have led to a rollback in gift exemptions to the 
2009 $1 million level. What do those clients do now? If the plan is well 
along the way does it pay to complete it? One approach is to stop the 
planning and do nothing and await the outcome of any Trump tax plan. 
That, however, may not be the optimal approach. 
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Planning in Process Now - 2

 “Pausing” planning does not address planning for elderly or infirm 
clients, the risks of a client dying before change occurs, the uncertainty 
of what change will occur and many other common planning situations.

 Example: Client is a physician and has an estate of approximately $20 
million. Non-reciprocal SLATs have been drafted to which the clients 
contemplated gifts of discountable assets prior to the effective date of 
the 2704 Regulations. While the need to secure those discounts 
appears academic in light of the election, the clients could benefit from 
the asset protection benefits of the irrevocable trusts regardless of 
whether there are estate tax benefits. Since the transaction is 
reasonably close to completion, the trusts might be modified to reflect 
some of the planning ideas discussed below, and the transaction 
concluded. 
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Planning in Process Now - 3

 Example: Client owns a valuable building held in an LLC. Planning 
had begun to shift the LLC interests to irrevocable trusts to secure 
discounts before the anticipated 2704 regulations became effective. 
The client is quite old and ill. If the likelihood of the client dying before 
repeal is significant the planning, perhaps in modified form, should be 
completed. If the risk is viewed as not that significant perhaps planning 
should be deferred as it is not clear whether planning will prove 
advantageous. There are no non-tax benefits to consummating the 
transactions as the client’s wills would bequeath the assets to long 
term protective trusts for the children without further inter-vivos 
planning. A life expectancy analysis will be ordered for the clients to 
endeavor to gain better information on their current health status.
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Planning in Process Now - 4

 Example: Client owns a large family business. The family is involved in a 
complex note sale transaction that involves several tiers of transactions. Should 
the plan be abandoned? Perhaps not. Safeguarding and preserving the family 
business was the “prime directive” of the founding patriarch. Leaving stock in 
the family business exposed to possible remarriage, creditor risks, etc. Stock 
that is held in an irrevocable trust that is not GST exempt might be better 
protected in a dynastic trust. Since the transaction has progressed reasonably 
far down the planning continuum, and regardless of the outcome of the estate 
tax repeal, it may be advantageous to have the family business stock held in 
the dynastic GST trust. While the risk of death before repeal occurring may not 
be viewed as significant, and the risk of a worsening estate tax environment 
(e.g., 2704) not material, the efforts and cost to complete the transaction are 
not significant relative to the value of the business and it would be 
advantageous to have the stock held in the intended trust in all events. Perhaps 
the transaction can be simplified to reduce the costs and expedite the planning, 
given the likelihood of repeal.
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GRATs in DAPT Jurisdictions

 Virtually all taxpayers should consider undertaking 
arrangements that have low gift and income tax risk and low 
cost, e.g. an installment sale to a grantor trust or a GRAT. 

 These will work best to remove assets from an estate tax 
system and probably a capital gains tax upon death system, if 
the assets perform well from a financial viewpoint. 

 Consideration may be given to creating these arrangements 
under the laws of a domestic asset protection state so the 
grantor may be able to continue to enjoy them if desirable. 
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Complete “Low Risk” Planning?

 Some commentators have suggested that it is advisable to conclude 
planning steps that are low risk in terms of triggering a current gift tax 
cost. But what might that mean? Does the filing of the True case noted 
above change the perspective of what might be viewed as low risk 
planning? Why or how low risk should planning be if the transfer of 
assets to an irrevocable trust prior to the possible enactment of a 20% 
capital gains tax on gifts might be avoided? 

 Further, the use of the defined value mechanism in the note sale 
transaction might be evaluated in light of recent developments and 
something different than a Wandry type clause used. Wandry 
v. Commissioner, T.C. Memo 2012-88 (defined value formula to 
determine amount of a transfer respected). 
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Complete “Low Risk” Planning?

 The IRS has, however, reinvigorated its attack on defined value 
mechanisms, and seems to have pursued a case that is not merely a 
Wandry type clause, and which used a reputable appraisal firm. See, 
True v. Commissioner, Tax Court Docket Nos. 21896-16 and 21897-
16 (petitions filed October 11, 2016). So the suggestion of pursuing 
low risk transactions is really not clear. 

 Another question to consider is whether for a large estate not planning 
and merely waiting for resolution as to future estate tax legislation is 
really low risk?

 Every client faces the potential of liability. Deferring planning because 
of perceived tax risk should also contemplate the deferral of asset 
protection benefits. How can these ever be quantified?
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What is “Low Risk” Planning?

 Example: Client has a $15 million dollar estate and has made no taxable gifts. 
She contributes by way of gift $5 million of marketable securities to a self-
settled trust. This is likely to be low risk in terms of gift tax. There are no 
valuation issues and the gift is well below the client’s exemption. 

 Example: Clients have a $25 million dollar estate, $10 million of which is 
comprised of an LLC that owns marketable securities and $10 million which is a 
real estate LLC that owns commercial rental property. They have made no 
taxable gifts. Wife contributes by way of gift $5 million of discounted 
membership interests in the marketable securities LLC to a spousal lifetime 
access trust. Thirty days later, she sells $5 million of discounted interests to the 
SLAT. Is this likely to be low risk in terms of gift tax exposure? There are 
potential valuation issues. If the transaction is protected by a so-called Wandry 
clause will that suffice? Does lowering the discount rates lower the risk profile 
of the plan? What if the 30 days were increased to 75 days? The reality is that 
determining the risk profile of any transaction is quite subjective, fact sensitive, 
and will vary by each practitioners weighing of these factors. 

50



Estate Tax Repeal Is Not a 
Temporary or Permanent 

Certainty:  How to Plan Now 
Cover Quickly Since Must 
Focus on What to Do Now
Planning Scenarios Post-
Repeal

51



If All Transfer Taxes Repealed

 Opportunities to “reset” family structure without 
technical impediments.

 Structure profits in trusts without Section 2701 gift 
concerns.

 Structure family deals “on the merits.”
 Senior family members take control of family entities 

without Section 2036 exposure.
 Shift assets from outright distribution trusts to long-

term trusts (preferred partnerships with low preferred 
coupon to short trust and growth to long).

52



If All Transfer Taxes Repealed

 Liquidate QTIP trusts to combine % shares with surviving 
spouse and get a higher combined value for basis purposes at 
death (subject to $10M limit).

 Distributions out of QDOTs to non-citizen surviving spouse.
 Section 2801 post-expatriation donee tax?
 NRAs invest into US situs asset through wholly revocable trust 

– no U.S. estate tax issue.
 Eliminate Section 2104(b) “strings” implication.
 Carried interest planning into multigenerational trusts without 

“vertical slice” limitations.
 Joint purchases and sales of remainder interests without 

Section 2702(c) constraints.
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2017 Planning Post-Repeal

 If gift tax is repealed, income tax flexibility is significantly 
increased.

 Interest deductions to payor with interest taxed at 16.5% to 
holder would place premium on related party leverage.

 Conversion of non-business income to business income?
 Basis planning using gifts, partnerships, cash out refinancings 

and multiple grantor trusts.
 Variable life insurance (PPLI) and deferred variable annuities.
 State income tax planning by shifting residency of taxpayer.
 Transfers to NRAs.
 CLATs with reversions.
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What to Recommend If Light of Possibility of 
Repeal but with Sunset or Possible 
Reenactment

 Need to Look at Basis Issues.
 Client with Potential Long Life Expectancy.

– Wouldn’t the Same Type of Planning Pre-Repeal Be 
Appropriate?.

 Client with Potential Short Life Expectancy.
– Wouldn’t the Same Type of Planning Pre-Repeal Be 

Appropriate for Now.
– What If Client Lives Until Repeal?

 Might that Depend upon Income Tax Basis or Capital 
Gains at Death Issues?

 How Would the Will or Rev Trust be Structured?
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What to Recommend If Repeal of the 
Estate Tax but Retention of the Gift Tax

 Need to Look at Basis Issues.
 Client with Potential Long Life Expectancy.

– Wouldn’t the Same Type of Planning Pre-Repeal Be 
Appropriate on Account of Potential Estate Tax 
Reenactment?

 Client with Potential Short Life Expectancy
– Perhaps, Wait Until Death.
– What If Capital Gains Tax Is to Happen Upon Death?.

 Wouldn’t “Normal” Lifetime Transfer Strategies be 
Appropriate to Try to Reduce Capital Gains at Death 
Issues?

 How Would the Will or Rev Trust be Structured?56



What to Recommend If Both the 
Estate Tax Gift Tax Are Repealed

 Focus on Income Tax Shifting Especially to Lower Income Bracket 
Family Member and Foreign Ones.

 Non-Reciprocal Trusts—Not Just with a Spouse but Others to Foil the 
Impact of Possible Reenactment of the Estate Tax.

 Engagement in Asset Protection Trust Planning. 
 Basic Self-Settled Trust Planning (in DAPT or FAPT Jurisdictions).
 Super ING Trusts (for Those in High Tax States) Without Fear of Gift 

Tax.
 If no gift tax gift all assets before death and avoid any state estate tax 

(except CT which has a gift tax, and NY ?).
 What about GST Tax? What about Perpetual Trusts—Will They 

Always Remain GST Exempt If There is No Exemption to Allocate?
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Market to Market Freeze Planning 
Under a Trump Tax System

 If “death tax” repealed, there could be a mark to market capital gains tax at 
death (for estates above $10 million).

 Freeze parent’s assets to contain growth (ideally below $10 million threshold).
– Shift appreciation to children to minimize capital gains tax at death.
– Preferred partnerships (Section 2701 not applicable presumably).
– Sale for Note to Grantor Trust (shift appreciation – gain on note?).

 Multigenerational Trust Planning.
– Scenario I – shift growth to child – capital gain at child’s death.
– Scenario II – shift growth to multigenerational trust – no mark to market at 

child’s death?
 Contribute appreciated assets to partnership and partnership uses other 

contributed cash to buy life insurance policy, with policy then distributed to 
senior generation.

 nb: Capital Gains Tax on Trusts (Every 21 Years) under Canadian system.

58



Estate Tax Repeal Is Not a 
Temporary or Permanent 

Certainty:  How to Plan Now 
Address Formula 
Clauses
Existing Wills and 
Revocable Trusts

59



Reviewing Existing Wills and Revocable 
Trusts; Credit Shelter Trusts 

 Should repeal occur all existing planning and documents, including wills and 
revocable trusts, will have to be reviewed. Clients may be reluctant to incur the 
cost when not seeing a tax savings. Practitioners have all had that experience 
over the past decade of ongoing tax law changes with clients that no matter 
how severely cautioned did not wish to incur the professional fees or hassle of 
revising documents. The same will no doubt be true if repeal occurs.

 A common approach taken in wills (or revocable trusts when used as the 
primary dispositive document), is to incorporate a credit shelter trust and a 
marital disposition (either outright or in trust). The purpose of the credit shelter 
trust was generally to make assets available to the surviving spouse but to 
avoid them being included in the surviving spouse’s estate for estate tax 
purposes. If repeal occurs what relevance will these trusts have? While it might 
be comforting to clients to read generalizations, the reality is that all documents 
should be reviewed to ascertain the client’s goals and the impact of repeal on 
that particular client’s situation.

60



Credit Shelter (Bypass) Trusts

 A common approach has been to draft to fund the credit shelter trust with the 
amount that will not create a federal or state estate tax. A key consideration for 
many clients is what they anticipated their will accomplishing when it was 
written. If the credit shelter trust included children or other heirs (especially from 
a prior marriage), the result might not be what the client intended. If there is no 
federal (or state) estate tax, how will the actual funding language used be 
interpreted? Might no assets be directed to the family credit shelter trust and 
the entirety of the estate devolve to the marital trust which might be contrary to 
client intent? If the client only used a credit shelter trust to save estate tax 
which would no longer be relevant, what should be done? What objectives 
existed when the document was completed? What will the client’s objectives be 
if the estate tax is repealed? What will the result of the provisions be as 
interpreted under the new law? Will a capital gains tax on death, which might 
replace a federal estate tax, be viewed as constituting a “federal estate tax” 
such that a credit shelter trust might still be funded?
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Reviewing Existing Wills and 
Revocable Trusts - Example

 Example: Husband and wife are in a second marriage and both have 
children from prior marriages. Husband’s will provides that the largest 
amount that won’t create an estate tax should pass to a credit shelter 
trust that benefits his current spouse and children from his prior 
marriage. When Husband’s will was signed, the estate tax exemption 
was $1 million so that amount would have passed to the family trust 
and the balance to a martial trust (or outright marital disposition). If the 
estate tax is repealed the entire estate would pass to this family trust 
likely creating more contention between the current Wife and children. 
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Reviewing Existing Wills and 
Revocable Trusts - Example

 Example: Same facts as above, except Husband’s will provides that 
the amount up to the estate tax exemption should pass to a credit 
shelter trust that benefits his current spouse and children from his prior 
marriage. When Husband’s will was signed the estate tax exemption 
was $1 million so that amount would have passed to the family trust 
and the balance to a martial trust (or outright marital disposition). If the 
estate tax is repealed the exemption is zero and the entire estate 
would pass to the marital trust cutting out his children. 

 The reality is that the practitioner and/or the client’s attorney must 
review the exact language in the client’s current will or revocable trust, 
and the title to assets.
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Federal and State Repeal Impact 
Trust Funding -1 

 Example: Clients are married and live in New Jersey. A credit shelter 
funding provision provides as follows: “If the Grantor's Spouse 
survives the Grantor, the Grantor gives a fractional share of the Trust 
Fund, as determined after payment of transfer taxes, expenses and 
other pre-residuary gifts but before payment of any Formula Gift 
hereunder, the numerator of which shall be equal to the Grantor's 
Estate Tax Exemption and the denominator of which shall be equal to 
the value of the Trust Fund, as finally determined for Federal Estate 
Tax purposes, to the Trustee of the Credit Shelter Trust under this 
Trust Agreement, to be disposed of under the terms of that trust. This 
gift is intended to equal the smaller of the available Federal estate tax 
exemption or the state estate tax exemption under the laws of the 
Grantor's domicile or, if there is no Federal estate tax in effect at the 
Grantor's death, equal to the state estate tax exemption under the 
laws of the Grantor's domicile.” 64



Federal and State Repeal Impact 
Trust Funding - 2

 Continued… 
 If one spouse dies in 2016 the New Jersey estate tax exemption is 

$675,000 and that would fund the credit shelter. 
 If the first spouse dies 2017 the New Jersey exemption rises to $2 

million and that amount would fund the credit shelter trust. 
 If the first spouse dies in 2018 the New Jersey estate tax will be 

repealed and the credit shelter trust will be funded with $5,490,000 
(based on the 2017 exemption amount). 

 If the first spouse dies in 2019 and the Trump administration has 
successfully repealed the estate tax the credit shelter trust presumably 
would not be funded since the “smaller of the available Federal and 
estate tax exemption and state estate tax exemption” is zero. 
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Trust Funding – Impact of Capital 
Gains on Death

 In the preceding example, 2018, $5,490,000 will be transferred to the 
credit shelter trust. Might assets in a credit shelter trust avoid being 
subject to any capital gains tax on of the death of the 2nd spouse? 

 In the preceding example, in 2019 the entirety of the estate would pass 
to the QTIP trust. Would any capital gains tax on death be deferred on 
the first death by virtue of a capital gains at death tax marital type 
deduction? Will a classic QTIP trust meet that spousal deferral 
requirement? 

 May capital gains tax could be avoided if the assets pass to the 
surviving spouse. Will any trust qualify for the marital exemption from 
the capital gains tax at death? Will a QTIP type trust defer the capital 
tax? Will a less restrictive or different trust qualify? Will there be a 
requirement of a QDOT type trust if the spouse is not a US citizen?  

 Might some portion of the capital gains on the first and second deaths 
be avoided if instead a credit shelter trust were funded? 66



Sample Language Funding Credit 
Shelter not QTIP 

 “If both the federal and state estate tax have been repealed, it 
is Grantor’s preference that the entirety of the trust estate pass 
to the Credit Shelter Trust and not to the QTIP marital trust 
unless, however, such transfer would trigger a capital gains tax 
on death. In the latter case, then the maximum amount may be 
transferred to the Credit Shelter Trust that will not trigger a 
capital gains tax on death if such a tax exists, and the 
remaining estate shall pass to the QTIP trust. Grantor gives the 
Independent Trustee latitude to interpret and apply these 
provisions in the event of tax law changes occurring after the 
execution of this Trust.”
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Clayton QTIPs Post Repeal

 A decision made today on exercising the power under a so-called 
Clayton QTIP provision to have it qualify for the estate tax marital 
deduction might prove to have dramatically different tax consequences 
under a new post-repeal regime. Might assets in a credit shelter trust 
that is not included in the surviving spouse’s estate be subject to a 
capital gains tax on death of the first spouse if funded with an amount 
greater than the new capital gain “exemption?” If that is the case might 
a current funding formula up to the decedent’s remaining exemption be 
interpreted as funding the credit shelter trust with the amount of assets 
that will not trigger the capital gains on death? Might amounts passing 
to a marital-like trust defer the capital gains tax on the death of the first 
spouse? Might it be advantageous to pass the amount above the new 
capital gains “exemption” to a marital type trust to defer the capital 
gains?
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Disclaimer Planning

 For smaller estates, the entire estate might be bequeathed outright to the 
surviving spouse and the surviving spouse might be given the right to disclaim 
(renounce) any portion of that bequest into a credit shelter type trust. This 
might avoid any tax issues. This is because the surviving spouse can simply 
opt to retain all assets on the first spouse’s death and not trigger the transfer of 
any assets into a credit shelter trust. While a disclaimer might provide flexibility, 
for many it is an overly simplistic and inadvisable plan as there is no protection 
afforded to the assets passing outright to a surviving spouse. With the 
incidence of elder financial abuse, divorce, lawsuits, etc. protecting the 
inheritance, not tax planning, could be of paramount importance. 

 Flexibility could be provided for a larger estate with an outright bequest followed 
by a tier of disclaimer provisions but that is subject to the risk of the disclaimers 
not being made and the potential for claims or other risks while the assets are 
held by the surviving spouse. If the estate and gift tax systems are repealed 
what type of disclaimer, if any, may be used to have a tiered disclaimer regime 
under the instrument to obtain various tax results?
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Power to Revoke Grantor’s Rights

 In some instances, it might be advantageous to give someone 
the authority to eliminate the client/settlor’s rights in a revocable 
trust thereby making the assets held in the trust an irrevocable 
gift. Might the exercise of this right before the effective date of a 
new capital gains tax on death permit assets in that now 
irrevocable trust to avoid the capital gains tax on death? Might 
creating this right be an advantageous additional means of 
infusing flexibility into planning in light of the tax uncertainty?
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New Formula Allocation Post 
Repeal?

 For estates that might be large enough to trigger a capital gains 
tax at death, might a formula approach be used to bequeath the 
maximum amount that would not trigger a capital gains tax on 
death to a credit shelter type trust that will not trigger estate tax 
on the first death, and the balance to a marital qualifying 
bequest that might defer the capital gains tax? 
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Loss of Capacity Should be 
Considered

 If the testator who signed the will does not have capacity to sign a will, 
perhaps the title (ownership) of assets can be modified to avoid the 
tax, or a reformation proceeding may have to be brought in court to 
modify the document to reflect current law. If a client currently has 
capacity (or after repeal has capacity) and the risk of the client 
becoming incapacitated would result in a will, or revocable trust, 
funding irrevocable trusts the client would not want if repeal occurred, 
what will be able to be done? Certainly documents could be updated 
while the client has capacity to provide additional flexibility but would 
any client be willing to incur the cost of doing so? If repeal in fact 
occurs, how will the provisions of wills, revocable trusts and 
irrevocable trusts be interpreted in an environment that may not have 
been contemplated at the time of drafting (and which still remains 
uncertain)?
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Inverted Swap Powers

 If the government enacts a capital gains on death, and grantor trusts 
are still treated as they currently are for income tax purposes, consider 
the reverse of the popular swap power (the power of substitution under 
Section 675(3)(C)). In the current tax environment, it can be 
advantageous for a grantor to swap cash into a grantor trust for highly 
appreciated assets prior to death so those assets will have their bases 
adjusted under Section 1014 at death. The impact on estate tax is 
neutral as the value of the assets swapped in must equal the values of 
the appreciated assets distributed out of the grantor trust. But, as 
indicated, those appreciated assets would then be included in the 
grantor’s estate for basis step up purposes. 

74



Inverted Swap Powers

 Perhaps, under a new post-estate tax repeal and capital gains on 
death regime, the opposite planning would be fruitful. Grantors may 
swap appreciated assets into the irrevocable trusts pre-death to avoid 
the capital gains tax on death. This would be the exact opposite of 
what planning would presently consider, but flexible trusts and good 
wealth management might transform current planning to provide this 
benefit in the new tax environment.
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Existing GRATs and Note Sales 
After Repeal

 Until something more definitive is known about a Trump estate plan it might be 
premature to modify existing planning. If the estate tax is repealed a myriad of 
issues will be raised. If a client has a long term GRAT or note sale transaction 
in place, the contractual obligations to continue payments may not be affected 
by repeal. 

 Create a grantor trust to receive backend of the GRAT and it owns it absolute. 
Grantor can buy remainder back resulting in a merger of the remainder and 
annuity/lead interest.

 If a court ordered modification is obtainable, e.g. as the GRAT no longer serves 
its purpose, will that trigger a gift tax at inception of the transfer? If the gift tax is 
not repealed will the result differ than if the gift tax is repealed? 

 If the gift tax is repealed the taxpayer/grantor/seller might just contribute the 
notes she is holding to the purchasing trust.

 What about the fiduciary duty of the trustee? What will happen with audits in 
process under current law?  
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KISS and Wills/Revocable Trusts

 Many clients will opt for simplistic outright bequests if there is 
not tax incentive. Practitioners will have to educate clients as to 
the obvious (to the practitioner but not necessarily to the client) 
benefits of continued trust planning.

 Using low cost general practitioners rather than estate 
planners, or worse, on line document prep websites, will be 
more seductive for many clients. 

 As a profession we must educate clients as to the myriad of 
non-tax issues that may affect them. Estate tax repeal will not 
turn the typically dysfunctional family into the Brady Bunch.
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1041s – Use as an Opening to 
Evaluate All Existing Trusts 

 Before completing any Form 1041 practitioners should evaluate with 
the client the trust to determine if it still serves its intended purpose 
without an estate tax. 

 Even without an estate tax many, perhaps most, trusts will remain 
viable to protect assets from claimants, divorce, elder abuse, etc.

 Clients may no longer understand the relevance of the trust. 
 If a trust in its present form is no longer optimal, it may be possible to 

decant (merge) the trust into a new trust that better serves current 
purposes. It may also be possible, depending on the terms of state law 
and the trust instrument, to have the beneficiaries and grantor agree 
by contract to a non-judicial modification of the trust. In some 
instances seeking court reformation of a trust might be worthwhile. In 
some instances the application of a trust might be modified by 
changing the nature of the assets or distributions to better conform to 
the new environment.78



Trusts Should Still be Used

 Trusts provide income tax planning opportunities by sprinkling income 
to whichever beneficiary is in the lowest income tax bracket. The 
distributions carry out income under the DNI rules. Even if the 
beneficiaries are all in the maximum income tax bracket there still 
might be significant state income tax differences or the ability to offset 
a trust gain by a beneficiary loss.

 Elder financial abuse is burgeoning. Trusts provide control as a client 
ages or as the client’s health wanes. While it might be suggested that 
using a revocable trust could mitigate the dissipation of wealth, that 
may not be correct as a client’s cognitive abilities wane. The transition 
period from the client serving as sole trustee to a successor trustee 
can be dangerous. While the risks can be mitigated with a trust 
protector, co-trustee, or requiring consent of another party to modify or 
revoke the trust, irrevocable trusts provide another option.
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New Trusts Should be Planned 
Differently – Powers/2038

 Discretionary trust distribution standards should replace mandatory income 
distribution standards since these may not be required to qualify for QTIP 
requirements – but will QTIP-like trusts be required to defer capital gains on the 
death of the first spouse?

 Consider including powers of appointment so that assets can be re-vested in 
the grantor (or perhaps another person) if it proves advantageous under the 
new post-repeal planning rules to obtain a basis step up. The provisions should 
permit inclusion but not mandate or force inclusion so that if retaining a 
particular asset in the trust might avoid a capital gains tax on death proves 
more advantageous that approach could be pursued.

 The trust could give the trustee, or perhaps a third party acting in a non-
fiduciary capacity, a power to grant the grantor the right to control beneficial 
enjoyment, so that it would cause estate tax inclusion in the grantor’s estate 
under IRC Sec. 2038. A corporate trustee may be unwilling to exercise such a 
power so it may be advisable to grant the power to an individual. 
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New Trusts Should be Planned 
Differently – Powers/2038

 It may also be advisable for that person not to act in a fiduciary 
capacity. When grantor dies a step up in basis for trust assets could be 
realized if those assets were included in her estate under estate tax 
rules in effect as of date of repeal.  Thus it can be advantageous to 
create and fund a trust, not have it included under IRC Sec. 2036(a), 
and structure it so that creditors cannot attach trust assets. If the 
trustee does not grant the power, no estate tax inclusion will occur. If 
the trustee does grant the power, there will be estate tax inclusion. It 
might be advantageous to grant the trustee the right to select which 
assets to grant this power over. If an asset has declined in value, it 
may be preferable to avoid changing the basis at death.

 How might practitioners contemplate the repeal of repeal, or the 
reinstatement of an estate tax, in drafting new documents? With so 
much uncertainty is it even advisable to endeavor to anticipate 
reinstatement in documents? 81



Sample 2038 Clause - 1

 “No Portion of Trust Includible in Gross Estate. It is the Grantor’s intent that no 
portion of any trust hereunder be includible in the Grantor’s gross estate or the 
gross estate of the Grantor’s Spouse for Federal estate tax purposes. 
Accordingly, and notwithstanding any provision herein contained to the 
contrary, other than by action of the Appointer below, this Trust Agreement 
shall be construed and the trusts hereunder administered in accordance with 
and to achieve that intention.  Powers of Appointer. The authority of the 
Appointer shall be limited to the authority described in this Provision. Except as 
may otherwise be provided herein, the Appointer shall have the sole and 
absolute authority (acting alone and without the consent or approval of any 
other person including but limited to the Trustee) in the exercise of sole and 
absolute discretion, and acting in an individual and non-fiduciary capacity, to 
grant to the Grantor one or more powers that will allow the Grantor to control 
the beneficial enjoyment of all, or any portion of, the trust property, such that 
would cause inclusion of such property in the Grantor’s gross estate under 
Code Sec. 2038. 
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Sample 2038 Clause - 2

 By way of example, and not limitation, the Appointer may grant to the 
Grantor the power to appoint the income of any such trust hereunder 
or income from any specific trust property to any person, other than 
the Grantor. Any such grant of power(s) by the Appointer shall be 
made by an acknowledged, written instrument executed by the 
Appointer and delivered to the Trustee. Multiple Appointers. If two 
persons are acting as Appointer of any trust hereunder, then decisions 
of the Appointer shall be made by unanimous vote and if more than 
two (2) persons are so acting, then by a majority vote. Appointment of 
Appointer.  The Grantor appoints _______________________ to 
serve as Appointer hereunder (referred to in this instrument as the 
“Appointer”). If _______________________ shall cease to act as 
Appointer hereunder for any reason, then the Grantor appoints 
_______________________ to serve as successor Appointer 
hereunder.” 83



Tax Apportionment

 What might be done with a tax apportionment clause for documents anticipating 
a future reinstatement of an estate tax? This situation is similar to what 
practitioners considered as 2010 approached with the law providing for no 
estate tax in that year.  Lawyers had to construct their documents to say, in 
effect, “I leave my assets this way if there is an estate tax in effect when I die 
but that way is there is none.” This will require careful though in structuring and 
drafting. In addition, as indicated above, even if the estate tax is repealed, the 
repeal may disappear after ten years.
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QTIP-able Trusts

 A married taxpayer might create a “QTIPable” trust for his or her 
spouse at the beginning of 2017 and wait until October 2018 to see if 
QTIP (marital deduction) treatment should be elected. That will depend 
in part on whether the gift tax is repealed along with the estate tax. 
However, it is appropriate to ensure that the client can regain any 
significant assets transferred for at least two reasons. First, the client 
may want those assets back if there is no estate tax (or at least the 
benefit from them, or the continued control over them) and to obtain a 
step up in basis if that happens. Lifetime transfers, at least those in 
trust, can be reclaimed for estate tax inclusion. One way is to permit 
the trustee to grant the grantor at a later time some control over the 
trust assets, even asset by asset, causing estate tax inclusion under 
Section 2038. However, if the estate tax is repealed, there will 
presumably be no Section 2038, so how the step up in basis would be 
effected under a repeal regime is uncertain.85
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Gift Provisions

 The gift provision of a POA or revocable trust might authorize the 
trustee to make gifts up to the grantor’s annual exclusion amounts, 
perhaps also with qualifying medical and tuition amounts. 

 If the gift tax is repealed would the right to make gifts be eliminated? 
What will become of the right to gift if the formula gift provision is 
eliminated by repeal? 

 For some clients the gift provision may have been capped at the 
grantor’s unused federal gift/estate tax exemption. If the estate tax is 
zero, would all such gift authorizations be reduced to zero?

 Might it be advantageous, perhaps with that same restriction, to permit 
unlimited gifts if the client is comfortable with that, since it will provide 
more flexibility to deal with the uncertainties. It might be appropriate to 
require that two trustees make any large gift and that at least one of 
them not be a potential recipient of any gift.
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Gift Provisions

 While many taxpayers included these provisions for gift tax planning, 
many also included them to assure that financial support could be 
given to an adult child or aging parent. What benchmark should be 
used? Will “gifts in accordance with Principal’s historic pattern of 
giving” suffice? Might that be more open to exploitation and abuse?

 If many clients want gift provisions deleted because there is no 
transfer tax benefit that may unintentionally eliminate the ability to 
support an adult child.

 Does the gift power become zero or infinite?
 Sample Provision: “Should the federal gift tax be repealed such gifts 

may continue to be made based on the Trustees estimate of what 
such amount would have been inflation adjusted to the exclusion 
amount that would have existed in the year of said gift as if the gift tax 
had not been repealed.”

88



Estate Tax Repeal Is Not a 
Temporary or Permanent 

Certainty:  How to Plan Now 

Life Insurance

89



Life Insurance

 Life insurance, even if acquired solely to fund estate tax costs, 
probably should not be dropped without more in depth analysis. The 
estate tax may not be repealed. If the estate tax is repealed it might be 
reenacted before the client dies and there may well be some type of 
tax (if not a future estate tax perhaps a capital gains tax at death), for 
which insurance proceeds may provide some or all of the funding. In 
addition, the cost of acquiring an insurance policy usually is borne up 
front, so cancelling in later years may not be advantageous.

 Insurance will still provide tax favored income tax free build up in 
wealth. But what will the value of this be if in fact income tax rates are 
lowered? With the extraordinarily low returns now available in the 
investment marketplace, life insurance may be a viable investment 
option without current (and, perhaps, without any) income tax, with the 
ability to shift to alternative investment platforms (e.g., from fixed 
income to growth stocks), without gain and usually with little or no cost.90



Life Insurance Repurposed

 For many clients life insurance may prove a valuable planning tool for 
aging. Clients may have purchased life insurance to pay an estate tax. 
But with increasing longevity the clients may well live into their 90’s or 
beyond and end up spending down most of their estate for living 
expenses, health care, nursing homes, etc. What the client initially 
anticipated, a large inheritance to their children and insurance to cover 
the estate tax, may now more realistically have longevity, not estate 
tax, reducing their estate. The life insurance may prove to be essential 
to their initial plan, but for a very different reason. 
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Insurance Disposal Options

 Even if life insurance is determined no longer to be 
relevant, practitioners should educate clients to not 
merely cancel the policy for its cash value (in the case of 
a permanent policy) but rather to have an insurance 
expert evaluate the policy and recommend options. A 
policy may be sold into the secondary market for much 
more than cash value. It may be possible to convert the 
policy into a different type of policy or annuity to thereby 
repurpose it into something more appropriate to fit the 
current environment. 

 Too often clients simply react instead of planning.
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State Death Taxes

 Many state estate taxes may disappear if the federal estate tax 
is repealed, as they are based on the federal estate tax system. 

 State inheritance taxes may remain but the negativity of the 
“death taxes” may result in the few states with remaining 
inheritance taxes evaluating them.

 If federal repeal includes a repeal of the gift tax, state estate tax 
would be meaningless outside of Connecticut (which is the only 
state with a gift tax) because with no federal gift tax, taxpayers 
may merely give away assets before death and escape any 
state estate tax.
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Charitable Planning

 Consider proposed restrictions on itemized deductions capped 
at $200,000 and impact of reduced income tax rates.

 Charitable planning may have to be rethought. If the income tax 
deduction is limited via an annual cap on itemized deductions 
as proposed by the President-elect, and income tax rates 
lowered, and the estate tax repealed, most tax benefits for 
charitable giving may be gone. Charities will have to rethink 
solicitation and development efforts. Wealthy taxpayers may 
have to focus far more on the personal, rather than tax goals, of 
charitable giving. If the gift tax is retained but the estate tax 
repealed, how might charitable gifting techniques be 
restructured to accomplish gift tax goals?
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Probate in Light of Possible 
Repeal

 The federal government has permitted “portability” of the 
federal estate tax exemption. In general terms, 
“portability” of estate tax exemption allows one spouse to 
inherit the assets of their deceased spouse – which used 
none of the exemption permitted for non-marital and non-
charitable transfers and also and inherit the unused 
exemption. If a client died, should a return be filed 
electing portability? Consider extending the return for as 
long as possible. Perhaps, the outcome of repeal will be 
known before the extended due date to permit a better 
decision to be made.
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2016 Year End Planning - 1

 Trust planning may still be worth completing if there is limited cost 
to doing so. 

 Because repeal of the estate tax, much less the repeal of the gift 
tax, is not a certainty, it still makes sense for clients to do 
“common” year-end tax planning, such as making annual 
exclusion transfers (through Crummey trusts or by contributions to 
Section 529 plans), pay tuition and medical care costs gift tax free, 
and possibly use their remaining lifetime exemptions. Annual gift 
exclusion gifts to Crummey trusts may be useful to protect the 
dollars transferred, shift those dollars into trusts that can sprinkle 
income. 

 Zeroed out or nearly zeroed out GRATs are a no cost (in terms of 
exemption and gift tax) option that might be useful in the event 
repeal does not occur, or is phased in.
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2016 Year End Planning - 2

 Gifts to 529 plans will provide valuable income tax savings and may 
still be advantages.

 Trump has proposed reducing income tax rates. As such, 2016 may 
prove a higher tax year than 2017. Thus, accelerating income tax 
deductions into 2016 since individual income tax rates will likely be 
lowered on income tax to 33% in 2017 should be pursued. The 
deduction at the current 39.6% tax bracket may be worth more. For 
example, clients might make contributions to qualified plans, 
deductible IRAs, charitable contributions, etc. It may be especially 
appropriate to pay state and local income taxes this year if they are 
deductible at high federal tax brackets—and the deduction for state 
and local income taxes is proposed to be eliminated and that might 
occur next year.
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2016 Year End Planning - 3

 The corollary to accelerating expenses is to postpone 2016 
income to 2017 when rates might be lower.

 A Roth IRA conversion probably should not be made in 2016 
and consideration should be given to electing back into regular 
IRA status if a rollover occurred earlier this year and 2017 rates 
are lower.  A Roth IRA rollover this year may be “undone” until, 
through extensions to file 2016 returns, October 2017.
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Conclusion

 The repeal of the estate tax is possible.
 Although there is much uncertainty planning should in 

many cases continue, although in some instances in 
modified format.

 Drafting could change now to endeavor to anticipate the 
possible outcomes of repeal.

 Practitioners must educate clients as to the implications. 
 This all may radically transform estate planning as we 

have all known it.
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More information

 Recordings of this presentation will be 
posted to www.interactivelegal.com, and 
www.shenkmanlaw.com/resources. 

 Sign up for an e-newsletter at 
www.shenkmanlaw.com.

 Email questions or comments to 
jblattmachr@hotmail.com or 
shenkman@shenkmanlaw.com.
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