
Charitable Remainder Trusts:
The Basics and Beyond

July 28, 2020

Evan Unzelman, President, Sterling Foundation Management
Martin Shenkman, Esq., Shenkman Law



Disclaimer
The information and/or the materials provided 
as part of this program are intended and 
provided solely for informational and 
educational purposes.  None of the information 
and/or materials provided as part of this power 
point or ancillary materials are intended to be, 
nor should they be construed to be the basis of 
any investment, legal, tax or other professional 
advice. Under no circumstances  should the 
audio, power point or other materials be 
considered to be, or used as independent legal, 
tax, investment or other professional advice. 
The discussions are general in nature and not 
person specific. Laws vary by state and are 
subject to constant change. Economic 
developments could dramatically alter the 
illustrations or recommendations offered in the 
program or materials.
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COVID-19 
Cancer Resources
CANCER HASN’T STOPPED. So Neither have we.

With the spread of COVID-19, cancer patients are more vulnerable than ever. We need your support to keep vital patient and caregiver
resources available during this difficult time. Here’s what the American Cancer Society is doing right now to help:

cancer.org                1.800.227.2345



What is a Charitable Remainder Trust

• Split interest trust
• Pays “income” beneficiary(ies) for lifetime(s) or term of up to 20 years
• What’s remaining in trust at last of income beneficiaries to die or end of term 

goes to charity

• Key benefits
• Defers capital gain on donated assets (primary motivator)

• Consider impact of possible Biden proposal to tax capital gains at ordinary income rates

• Generates an up-front income tax deduction
• Consider impact of standard deduction

• Often diversifies a concentrated position
• Creates an “income” stream



Types of CRATs

• CRAT
• Pays fixed dollar amount (as opposed to fixed percentage) each year
• Consider current historically low interest rates
• CRAT calculations using the current low Section 7520 rate of .6% will not 

work. The annuity would have to be so small to pass the 10% charitable 
remainder requirement that it would fail the 5% minimum annuity 
requirement!



Types of CRUTs

• Standard CRUT (“SCRUT”)
• Pays fixed percentage each year, regardless of trust’s income

• Net Income CRUT (“NICRUT”)
• A NIMCRUT with no “make-up” provision

• Net Income with Make-Up CRUT (“NIMCRUT”)
• Pays lesser of trust’s accounting income and fixed percentage
• Shortfalls can be paid out in future years, if earned

• Flip CRUT
• Begins as a NIMCRUT and “flips” to Standard CRUT upon triggering event







When to Suggest a CRT

• Client owns appreciated property

• Client is not ready/able to donate entire position to charity

• Client does not foresee needing access to proceeds from sale of 
property

• For many clients, the ultimate decision is to either create a CRT or 
sell the position outright and pay the tax 
• See Sterling’s report Planning with Charitable Remainder Trusts for a 

detailed comparison



Selecting the Right Type of CRT

• Standard CRUT
• Most common type of CRT

• Exceptions
• Income deferral

• If client wants ongoing flexibility to defer distributions, consider using a NIMCRUT with a 
partnership or variable annuity

• Trap FAI inside the partnership or LLC held in the NIMCRUT
• If client wants flexibility to defer distributions for a known period of time, consider a Flip 

CRUT

• Illiquid assets
• If the donated assets are not immediately liquid (e.g., closely-held stock or real estate), a 

Flip CRUT or NIMCRUT is often a necessity

• CRATs



Selecting the Right Payout Rate

• Trade-off between tax deduction and payout rate

• 10% remainder test

• Payout rate must be at least 5% and cannot exceed 50%

• Most payout rates are between 5% and 10%

• Considerations
• Will the client’s income need change over time?
• What’s the CRT’s expected rate of return?
• For payout rates that exceed the CRT’s expected rate of return, is the client 

okay with decreasing distributions over time (particularly if they anticipate 
needing more income later in life)?



Drafting Considerations

• Make sure CRT type and CRT payout rate match with client’s 
situation and goals

• Give client maximum flexibility
• Charitable beneficiary
• Situs and controlling law
• Trusteeship

• Private foundation remainderman

• Tip: Ensuring the client understands that a CRT is not necessarily a 
lifetime lockup will lead to more CRT creations



Putting it all together

• Bob and Jane Smith
• Husband and wife, both 64 years old (24-year life expectancy per IRS tables)
• Own $1,000,000 investment property (no debt) with $400,000 basis
• Wish to sell property and are looking for ways to mitigate tax burden
• Don’t have an immediate use for the sale proceeds but aren’t in a position to 

give entire property to charity

• Tax deductions from creating CRT (via Crescendo Interactive)

• Bob and Jane decide to create a 6% Standard CRUT







Putting it all together (cont’d)

• By creating a CRT, Bob and Jane:
• Defer taxes on $600,000 capital gain
• Sold an asset into what they felt were optimal market conditions

• FANG stocks at all time highs?

• Garner an immediate tax deduction of $260,000
• Collect $1,440,000 in expected income

• Remaining assets go to a donor-advised fund
• Bob and Jane’s children will direct the disbursements of fund’s assets



CRT Income Taxation

• Four-tier system of IRC Section 664(b)

• Worst-In, First-Out (WIFO)
• Ordinary income
• Capital gain
• Other income
• Corpus

• Usually some combination of ordinary and capital gain income

• Exceptions
• NIMCRUTs invested in variable annuities
• NIMCRUTs in which capital gain is not included in the definition of income
• CRTs with investments heavily weighted toward fixed income



CRT Administration

• CRTs are subject to private foundation rules

• Having a professional administrator will generally ensure the CRT 
remains in full compliance

• Here are common mistakes we see
• Trading on margin or otherwise using debt
• Disqualified persons borrowing money from a CRT
• Disqualified persons lending money to a CRT
• Not taking the required distribution



CRT Drawbacks

• The combination of irrevocability and a long lifespan can lead to a 
misalignment between the client’s situation and the CRT’s terms

• This does NOT mean
1. Creating the CRT was a mistake
2. The client is stuck

• Range of secondary planning options exist, creating ample 
flexibility for client
• Sale of income interest
• Gift of income interest
• Rollover of income interest
• CRT termination

• These will be discussed in detail on a future webinar 



SECURE Act & CRTs

• SECURE Act ends stretch IRAs
• Beneficiaries must withdraw all IRA assets (and pay the tax) within 10 years

• Expect an increase in IRA transfers to CRTs
• Legal basis

• IRA owner needs to decide how to do it during their lifetime
• Funded CRT
• Unfunded CRT
• Testamentary Trust (most common)

• Upon client’s death
• Full value of IRA goes into trust, with no income tax
• Heirs begin receiving income



SECURE Act & CRTs (cont’d)

• Key client benefits
• Restores the ability to stretch retirement plan for heirs
• Potential to defer tax for decades, and generations, creating more family 

wealth
• Trust provides possibility for future earnings to be taxed as dividends and 

capital gain, which are taxed lower than ordinary income from retirement 
plans

• Biden plan may change that if there is a change in power in the 2020 election

• Protect assets



SECURE Act & CRTs (cont’d)



SECURE Act & CRTs (cont’d)

• Drafting considerations
• Not a self settled trust, so consider lack of flexibility per client’s wishes

• Asset retention opportunity for financial advisors

• Who are the best candidates
• Clients now age 50 or older
• Clients with retirement plan assets at least with $500,000
• The “client needs to be charitable” fallacy

• Who are not candidates
• Clients who expect to use up most or all of their retirement plan during life
• Clients who want their heirs to get the retirement money immediately upon 

death, regardless of the tax cost



Misc.

• Life + Term CRTs
• The regulations (1.664-3(a)(5)(i)) explicitly require that a CRT term may not 

extend beyond either the life or lives of a named individual or individuals or 
a term of no more than 20 years. Therefore, the regulations allow a CRT to 
be structured so as to pay for the life of H (or H and W) followed by 
payments to C1 (and C2 and C3 for that matter) for the shorter of a term of 
years not to exceed 20 years and the life of C1 (and C2 and C3). All of the 
income beneficiaries need to be alive when the CRT is created. 

• NIMCRUTs owning partnerships
• Better tax outcome than using variable annuities
• Include capital gain in the definition of trust accounting income
• Limit the definition of trust accounting income to distributions from the 

partnership



For CLE Credits

For more information about 
earning CLE credit for this 
program or other Martin 
Shenkman programs please 
contact Simcha Dornbush at 
NACLE. 212-776-4943 Ext. 
110 or email 
sdornbush@nacle.com

mailto:sdornbush@nacle.com
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