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described with flexibility—by the appointment of a 
special trust advisor (STA).

Drafting and Planning 
No doubt the optimal means to draft for any client, 
including LGBTQ clients, is to tailor each provision of 
the document to the client’s particular circumstances 
and to modify governing documents if there’s a change 
in facts. Some practitioners may not be comfortable 
drafting all of the necessary provisions. Even if the 
practitioner is knowledgeable, will all relevant issues be 
addressed? Many clients will delay for years returning 
to counsel to update provisions in a will or other critical 
document. The approach we suggest might provide a 
practical mechanism to address these issues. While tai-
loring all documents and modifying them as appropriate 
is preferable, a fallback approach might be useful. 

Defining a Beneficiary
One of the important issues to address for LGBTQ cli-
ents is the definition and determination of who should 
be included in the class of children, descendants and 
beneficiaries. For example, children could be adopted 
or born through surrogacy3 so that neither parent, or 
only one parent, is biologically related to the particular 
child. Sometimes the parents aren’t married and don’t go 
through a formal adoption process, which can make the 
family structure even more complicated.

Typical drafting language may not include as benefi-
ciaries the very people that clients love and raise as their 
own children. Several approaches may exist to address 
this, including:

 
1. When a particular individual is treated as a child, 

that individual could be formally adopted and, hence, 
fall within the definition of “child” (so long as the 
trust instrument includes “adopted children” in the  

The modern estate-planning attorney will repre-
sent a significant number of lesbian, gay, bisex-
ual, transgender and queer (LGBTQ) clients or 

clients who have family members or other potential 
beneficiaries in the LGBTQ community.1 The number 
of those clients is growing.2 Laws and drafting and 
planning techniques often haven’t kept pace and have 
failed to address some of the unique needs of this 
community. It’s also important for practitioners to 
understand that even if a particular client isn’t known 
to be LGBTQ or have current family members who 
are LGBTQ, it’s possible that a future descendant will 
be LGBTQ. This should be factored into drafting and 
planning.

Confronting all issues that LGBTQ clients and their 
beneficiaries may experience in estate planning simply 
can’t be addressed in an article of this brevity. Thus, we 
focus on three common issues that arise: (1) defining 
a beneficiary, (2) changing a name or gender, and  
(3) a fiduciary covering expenses. While each issue 
may be addressed using existing techniques, we pro-
pose an alternative approach to mitigate the issues 
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determinations regarding who should or shouldn’t be 
added as a beneficiary of the trust.

 
Name or Gender Change 
Another category of issues arises with LGBTQ bene-
ficiaries if a named beneficiary changes their name or 
gender.5 It’s possible that, in such a situation, the indi-
vidual will inadvertently be omitted as a beneficiary. For 
example, consider a beneficiary who changes their name 

from “John” to “Jane.” Will a bequest of “My Picasso to 
John” lapse? Now, consider a situation in which the old-
est son has gender confirmation surgery and transitions 
to female. Will a bequest of “my gold watch to my oldest 
son” lapse, or would another child claim the gold watch?  
How can planners help clients avoid ambiguity and fam-
ily strife in these situations?

There are several ways to address this:

1. For existing clients and documents, the obvious and 
straightforward solution would be for the clients to 
sign a new will or amend and restate their revocable 
trust, revising language for the specific bequest to 
conform to their intent. As estate planners, we know 
that too often, clients delay amending and restating 
documents, and their intended bequest could be 
challenged, misdirected or lapse.

2. For new clients and documents, consider modifying 
the language used in the bequest to terminology that 

definition of “child” and “descendant,” and that 
should be confirmed if applicable to the client). 
This may suffice in some instances; however, if, for 
legal or other reasons, the particular child isn’t for-
mally adopted, the child may not be included in the 
class of intended beneficiaries under the governing 
instrument. The challenges and discrimination that 
LGBTQ clients may face may also be an impediment 
to adopting a child.

     Once a situation is known, that particular child 
could (and probably should) be named specifically 
in a will, revocable trust or other appropriate docu-
ments as a “child.” However, this raises the potential 
problem that, if the documents aren’t revised to 
reflect the new child or relationship, the intended 
beneficiary could be omitted. An approach that could 
assure inclusion of the desired beneficiaries, even 
future beneficiaries, is desirable.

2. Provide a trustee with the authority to add to the 
class of children or beneficiaries the particular indi-
vidual who’s treated and loved as a child even though, 
technically, not a biological or adopted child of 
the client. While that approach could work, it may 
present potentially thorny issues. Someone acting as 
a trustee has a fiduciary responsibility to the other 
beneficiaries, and adding to that class of beneficiaries 
may incite litigation.4 Adding a beneficiary would 
assuredly dilute the beneficial interests of the other 
beneficiaries and may violate that trustee’s duty of 
loyalty to the current beneficiaries of the trust. If the 
right of the trustee to add such individual or individ-
uals as beneficiaries is sufficiently expressed in the 
governing instrument, it may be legally permissible 
for the trustee to act. 

     However, if the situation is emotionally charged, 
for example, if some of the current beneficiaries 
are antagonistic to the LGBTQ individual and any 
descendant of that individual, it may be preferable to 
have someone other than a trustee add the intended 
beneficiary. Additionally, the individual whom the 
client wishes to name as trustee isn’t necessarily 
the individual the client would most trust to make 

An alternative approach is for the 

governing instrument to name 

a special limited trust protector 

to address the issues described 

earlier. 
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will more specifically assure the clients’ intent regard-
less of future changes. For example, “I bequeath my 
gold watch to my oldest child assigned male at 
birth (cisgender son).” The preceding bequest might 
assure that the oldest child who was born male and 
remains male at the time of the client’s death might 
inherit the gold watch. But, is that the client’s intent? 
Might the client prefer to have the particular child 
named inherit the gold watch regardless of a subse-
quent name or gender transition? If a client wants to 
make certain gender-specific gifts, consider explor-
ing the intent of the gift with the client to ensure that 
the document is appropriately drafted to reflect that 
intent.  

Covered Expenses 
Medical and other expenses can be substantial for 
LGBTQ individuals.6 Thus, another possible issue is 
what expenses may be encompassed within terminology 
for distributions that a trustee under a trust may or shall 
pay for. For example, if the governing instrument defines 
“permissible medical expenses” based on federal income 
tax law definitions of what constitutes a deductible med-
ical expense, costly and important cosmetic and other 
procedures for an heir going through transition may not 
be permitted to be paid for or reimbursed. Might that 
payment or reimbursement be the client’s intent? One 
approach is to include a broader and more descriptive 
provision as to what constitutes reimbursable or distrib-
utable expenses for an heir. While such drafting could 
resolve the issue, it presumes that the settlor of a trust 
has knowledge that an LGBTQ beneficiary exists and 
that this issue needs to be addressed. Even well-crafted 
language, however, may not properly address expenses 
that may be incurred as medical science progresses.  

An Alternative Approach
An alternative approach is for the governing instru-
ment to name a special limited trust protector (the 
STA) to address the issues described earlier. The idea 
is to name an individual, or perhaps an organization 
or entity (for example, the law firm that drafted doc-
uments and is intimately familiar with the client’s 
wishes) to act in a non-fiduciary capacity, to the extent 
permitted under state law. Expressly address those 
matters specific to the LGBTQ community in the pow-
ers granted to this STA, which may be a clear way to 

provide the appropriate authority to overcome many of 
the common issues discussed above. Of course, if the 
drafting attorney knows of concerns particular to the 
client or the client’s family, the provisions of the docu-
ment should more specifically address those concerns. 
However, in many situations, the particular concerns 
may not be known at the time the document is drafted, 
and it’ll be prudent to add provisions allowing flexibil-
ity in managing issues that may arise in the future. To 
the extent many of these matters can be addressed in a 
single provision, it may be feasible to more economi-
cally (in terms of drafting time) address many of these 
matters than taking a specific approach of drafting for 
each of the many different issues that may come up in 
the appropriate portion of a trust instrument. 

Non-fiduciary capacity. Specifying that the STA 
will act in a non-fiduciary capacity should eliminate 
some of the fiduciary duty concerns that a trustee 
might have when changing a bequest or appointing a 
new beneficiary of a trust, such as a non-adopted child 
who’s clearly an intended beneficiary. While specific 
drafting might suffice to permit a fiduciary, such as 
a trustee, to add a beneficiary, naming someone in a 
non-fiduciary capacity might avoid concerns associated 
with fiduciary duties.

This power would be analogous, in some respects, to 
the power given to an individual in a hybrid domestic 
asset protection trust (DAPT) to appoint additional 
beneficiaries (although the uncertainties of adding the 
settlor in a hybrid DAPT aren’t relevant to this appli-
cation of the concept). You can also give the STA the 
power to direct distributions to beneficiaries for med-
ical, adoption, family planning and other costs that a 
trustee may not believe are covered under the terms of 
the governing instrument.

Note that it may not be possible, under the law of 
some jurisdictions, to name an STA to act in a non-fidu-
ciary capacity. The STA may be considered a trust direc-
tor within the meaning of the Uniform Directed Trust 
Act or an individual with the power to direct the trustee 
under former Section 808 of the Uniform Trust Code. If 
the governing jurisdiction has adopted a version of one 
or both of those acts, the applicable statutory law may 
provide that the STA, if considered a trust director, acts 
in a fiduciary capacity. In some cases, that may be the 
default under the statute, which may be overridden by 
the terms of the governing instrument. In any case, it’ll 
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be necessary to know the jurisdiction’s applicable law on 
this subject.

To the extent the applicable law requires the STA to 
act in a fiduciary capacity, it may be prudent to consider 
taking the necessary steps to situate the trust in a differ-
ent jurisdiction that doesn’t require a trust director to act 
in a fiduciary capacity. Moreover, the document should 
state the client’s intent that the STA not act in a fiduciary 
capacity to override any default to the extent possible 
and for the avoidance of any doubt.

Who should be named. A critical consideration to 
address is who should be named in the capacity of the 
STA. A member of the LGBTQ community knowledge-
able and sensitive to the range of issues that might arise 
is perhaps the ideal individual to serve. In any event, 
the STA should be an independent individual and not 
a beneficiary or someone otherwise having any direct 
or indirect interest in the outcome of the decisions 
involved, to avoid potential transfer-tax consequences. 
Although this technique will generally be used in tes-
tamentary trusts, in the event it’s used in an inter vivos 
trust, also consider grantor trust issues in selecting 
the STA. As with other roles within the trust, it’s pru-
dent to name successors or, in the event of a vacancy, 
include provisions that specifically address appointing 
a successor if the named STA ceases to serve for any 
reason. The typical approach of having a vote by adult 
beneficiaries or something similar to that may be inad-
visable given the risk that one or more of those bene-
ficiaries may not approve, or worse, be antagonistic to, 
the entire provision, which would defeat the purpose 
of having the STA. Furthermore, the individual acting 
as STA shouldn’t act in a fiduciary capacity in another 
role in the trust that might adversely affect the status as 
a non-fiduciary, which is intended.

A particular issue that might arise if the STA exercis-
es the power to change a name or gender reference in 
a separate instrument (for example, a signed action by 
the STA) is that a transgender individual may not wish 
to have their dead name (that is, the name that the trans 
individual may have used before transition that they no 
longer use) continue to be reflected in the instrument. 
This is far more of a concern than merely semantics 
in the instrument. The incidence of violence and dis-
crimination that transgender individuals have experi-
enced and continue to experience is real and needs to 
be addressed. This problem might be resolved by the  

trustee thereafter decanting the trust into a new instru-
ment reflecting solely that individual’s current name 
(so that there’s no legacy language remaining in the 
governing instrument). Perhaps the STA could be given 
the authority to direct the trustee to decant the trust 
to accomplish this objective. The STA could, or even 
should, be given the power to direct specifically how 
the name of the individual should be reflected in that 
new trust.

If a practitioner is satisfied with the approach sug-
gested, she may nonetheless wish to revise other aspects 
of the governing document and planning, for example, 
to address proper use of pronouns, gender and other 
terminology. However, a client may be willing to accept 
the manner in which this provision addresses key issues.

For language to consider regarding the appointment 
of an STA in the governing instrument, see “Sample STA 
Clauses,” p. 18.

 
Endnotes
1. A 2017 Gallup poll concluded that 4.5% of adult Americans identified as les-

bian, gay, bisexual, transgender and queer (LGBTQ). https://en.wikipedia.org/
wiki/LGBT_demographics_of_the_United_States.

2. The figure was 3.5% in 2012, which grew to 4.5% in 2017, so the trend is cer-
tainly an increasing number of adults identifying as LGBTQ. As a result, it’s 
become and will continue to be more likely that practitioners will encounter 
LGBTQ clients and need to be prepared to address planning needs of the 
community. https://news.gallup.com/poll/234863/estimate-lgbt-popula-
tion-rises.aspx.

3. See, for example, https://surrogate.com/intended-parents/ 
surrogacy-for-lgbt-parents/. 

4. Trustees are held to a fiduciary standard and owe a duty of loyalty to bene-
ficiaries of a trust. Exercising the power to add beneficiaries may breach the 
trustee’s duty of loyalty to the initial beneficiaries.

5. See www.lambdalegal.org/know-your-rights/article/ 
trans-changing-your-documents-resources for resources to facilitate a 
change in name.

6. For example, “Oft-cited figures from the Philadelphia Center for Transgender 
Surgery place the total cost of male-to-female and female-to-male surgeries 
at more than $100,000…,” www.marketwatch.com/story/the-difference-gen-
der-affirming-surgery-can-make-in-a-transgender-persons-life-2019-10-07.
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Sample STA Clauses 
Consider adding this language to the governing instrument 

1. Appointment of Special Trust Advisor (STA):
a. The person, and successors, appointed hereunder, shall be referred to as 
the “Special Trust Advisor.”
b. The initial STA shall be *Name, who resides at *Address.
c. If the initial STA is unable or unwilling to serve, then the first person of 
the following who is able and willing to serve, shall so serve:

i. *Name, *Address.
ii. *Name, *Address.

d. If no person of the foregoing is able and willing to serve then *Name/
title/role [e.g., the chair of the estate planning department of the drafting 
attorney’s law firm], shall have the authority to designate a successor.

2. The STA shall have the following powers:
a. The power to clarify or correct the name of any person named in this 
Trust Agreement, whether due to name change or other reason. This 
power shall include the clarification or correction of any name for any ben-
eficiary or other person named in an instrument, including powerholders, 
fiduciaries and persons designated to act in non-fiduciary capacities. 
b. The power to correct or otherwise change any references to gender 
in this Trust Agreement to avoid any beneficiary from being excluded or 
otherwise having a beneficial interest changed. This power shall include 
the power to correct or otherwise change any references to gender for any 
powerholders, fiduciaries and persons designated to act in non-fiduciary 
capacities, if necessary or advisable in the STA’s discretion, to avoid having 
such person prevented from so serving.
c. The power to create a separate instrument confirming the current name 
or gender for the above purposes.
d. The power to direct that the Trustee cease using any beneficiary or other 
person’s dead name. A “dead name” is the name that a person may have 
used before a gender or identity transition and which they no longer use. 
The STA shall have the authority to direct the trustee to decant the trust 
into a new trust with the use of only the names the STA indicates and 
expressly excluding any names of such persons as specified.
e. The power to direct the Trustee to make a distribution to any beneficiary 
for medical and related expenses including, but not limited to, mental 
or physical care, gender confirmation surgery, related procedures and 
services, cosmetic or reconstructive surgery, counseling, medications and 
family planning, including, by way of example, fertility treatments, adop-
tion and surrogacy costs and related legal fees and travel costs.
f. The power to direct, in a signed, acknowledged instrument, that a 
specifically identified person, other than the STA, the STAs estate, a creditor 
of the STA or of the STA’s estate, or any person related or subordinate to 

the STA within the meaning of Internal Revenue Code Section 672(c), shall 
be included in the definition of “descendants” for purposes of this Trust 
Agreement. Any such direction shall apply prospectively, beginning on the 
date such signed, acknowledged instrument is delivered to the Trustee.

3. To the extent not prohibited by applicable law, the STA shall not be 
treated as acting under a fiduciary duty, shall not be required to exercise 
the powers granted to the STA hereunder, and shall have no duty to mon-
itor the actions of any Trustee acting hereunder. However, the STA must 
act in good faith and in accordance with the intent of the [settlor/testator] 
expressed herein.  

4. The STA [shall act without compensation/shall be compensated] as 
follows:  

Additional Drafting Concerns
Not all of the powers listed in the sample clause will be appropriate for 
every client. In particular, the power to direct that an individual be included 
in the definition of “descendants” grants a significant amount of power to 
the STA. This can be a powerful tool in ensuring that the client’s wishes are 
fulfilled by the terms of the trust, but some clients may not be comfortable 
giving that power to any individual, even the client’s most trusted friend or 
advisor. As in all matters, it’s crucial that the attorney confer with the client 
to determine whether each provision is appropriate for that client.  
     In the event that the client wishes to give the STA the power to include a 
specific individual in the definition of ”descendant,” it may also be prudent 
to revise that definition to include any individual whom the STA directs 
should be included. In many cases, the attorney may also wish to include a 
statement of the client’s intent in the trust instrument, to the effect that the 
client wishes to ensure that all current and future beneficiaries are treated 
with respect and that their needs are met to the same extent as other bene-
ficiaries, particularly with respect to distributions for health, education, main-
tenance and support and with respect to those whom the beneficiaries treat 
as children, regardless of their status as biological children. That statement 
of intent, while entirely precatory, may help to clarify and further enforce the 
reasons the STA is given the powers listed, in the event of a future contest.

— Steven L. Kriz, Melisa Seyhun, Vanessa L. 
Kanaga and Martin M. Shenkman


