
Estate planning is a unique 
form of legal practice, one 
that relies on the oldest forms 

of legal documents and effectively 
serves as a form of communication 
between those who have passed to 
the heirs that they have left behind. 

On its face, the term itself sug-
gests a discipline that is narrowly 
focused on planning how to distrib-
ute assets after one’s death. It may 
conjure up scenes from popular 
movies wherein anxious families 
gather together with the family 
lawyer to hear the “reading of the 

will,” eager to learn who will receive 
the decedent’s prized assets. For 
wealthy clients, estate planning en-
gagements often involve structuring 
a client’s assets in complex trusts 
and utilizing tools that circumnav-
igate various complicated provisions 
of the Internal Revenue Code in 
order to minimize the amount of 
money that might otherwise have 
been taxed by the government rather 
than being bequeathed to one’s loved 
ones. Indeed, many trusts and estates 
practitioners earn professional ac-
colades and reputation based on 

their ability to design creative tax-
saving strategies.  

While every client wishes to ef-
ficiently transfer wealth to their 
loved ones or favorite charities, for 
the majority, saving taxes is not the 
primary objective when seeking out 
the services of a seasoned trusts and 
estates practitioner. Thus, reducing 
the practice to such a narrow focus 
ignores the myriad other motiva-
tions a client may have – or should 
be considering – including the trans-
mission of values, beliefs, and ethics 
to future generations.  
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This comprehensive approach 
to estate planning that focuses on 
what truly matters most to the 
client allows the attorney to de-
velop deep and lasting relationship 
with the client, and move beyond 
the role of a scribe, to that of a true 
counselor. The personalized doc-
uments that are ultimately drafted 
in this manner should convey an 
individual’s hopes, wishes, and de-
sires with regards to the handling 
of their person, the disposition of 
their assets, and the care of their 
loved ones.  

These deeply personal values and 
wishes are often motivated by or 
inspired by religion. However, many 
estate planners are reluctant or un-
comfortable discussing issues of re-
ligion, perhaps due to a lack of 
knowledge about the particular 
faith, or out of fear of offending the 
client. The latter issue can be quickly 
dismissed. Inquiring whether a 
client has religious issues that might 
affect their planning should not be 
viewed by any client as offensive 
and can be incorporated into the 
client intake process. This article, 
which is the first in a multi-part se-
ries that will be published in this 
journal, will review the role religion 
has played historically in addressing 
many of these issues, and outline 
when and how practitioners can ef-
fectively address these matters in 
contemporary estate planning en-
gagements.  

Religious History  
of the Last Will 
To understand the significance of 
the role of religion in estate plan-
ning, it’s useful to begin with some 
historical context. The act of prepar-
ing a will dates back thousands of 
years with evidence of use in Ancient 
Egypt.1 The precursor to the modern 
will, however, traces back even ear-
lier to ancient Greece and Rome as 
a method for landowning males to 
pass on their wealth to future gen-
erations. Under the Roman emperor 
Constantine, Christians were ex-
pected to leave a bequest to the 
Church as part of their will, which 
was generally required to be made 
in the presence of a priest and two 
witnesses.2 

In Anglo-Saxon England, the 
Church was a ubiquitous presence 
in will-related matters. Wills were 
seen as a means of preparing for the 
transition from life to death, and a 
matter of resolving one’s affairs be-
fore returning to God. It was typical 
to include provisions acknowledging 
one’s mortality beyond simply the 
transfer of wealth.3 King [AElig 
]thelwulf of Wessex (d. 858) in his 
will, for example, “reflected on his 
going the way of all flesh.”4 His 
great-grandson King Eadred (d. 
955), meanwhile, endowed his land 
to be held “as long as Christianity 
endures, to the glory of God and the 
redemption of my soul.”5 Often the 
will included clauses that invoked 
spiritual retribution upon those at-
tempting to change the will or hin-

der its execution, for instance stating 
such a person “be as hateful to God 
as was Judas…” or “may God re-
move him from all God’s joy.”6 
Shakespeare’s will famously began 
with “In the name of God, Amen” 
a typical opening phrase used by 
draftpersons.7 A form book pub-
lished in the early twentieth century 
included the phrase “In the name 
of God, Amen” in a sample intro-
duction.8 

Language reflecting the religious 
nature of the will persisted through-
out the centuries and remained a 
common feature of American wills 
at least until the early twentieth cen-
tury. One will written in seventeenth 
century Maryland discusses the pas-
sage of the testator’s soul: “I be-
queath my Soul unto God my 
saviour and redeemer.”9 Other wills 
from the late nineteenth and to early 
twentieth centuries contained almost 
poetic language, with phrases such 
as “considering the uncertainty of 
this mortal life” and “I commit my 
soul to the mercies of my Heavenly 
Father.”10 Though such usage began 
to decrease by the mid-twentieth 
century, it was also the case that 
many wills remained (and still re-
main) religious in nature.11 

In addition to explicitly religious 
language, wills throughout the Mid-
dle Ages were sometimes drafted by 
religious clergy.12 Individuals who 
had the ability to write in the Middle 
Ages were rare, so clergy would be 
asked to “write down the wishes of 
the dying man” as last rites were 
performed.13 That religious officials 
were involved in drafting estate plan-
ning documents is hardly surprising, 
given how impactful the role of re-
ligion is in many of the scenarios 
and decisions involved in estate 
planning, as outlined further below. 
It was not until the thirteenth cen-
tury that attorneys got involved as 
draftsman or scriveners.14 
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Moreover, up until the nineteenth 
century in England, the validity and 
interpretation of wills was typically 
resolved by ecclesiastical courts 
which were responsible for the trans-
fer of personal property as opposed 
to royal courts which handled the 
transfer of real property.15 While the 
jurisdiction of ecclesiastical courts 
over testamentary matters dimin-
ished over the centuries before fi-
nally being transferred to a civil 
court in 1857 under the Court of 
Probate Act of England, these sep-
arate historical systems for real and 
personal property in England im-
pacted the development of American 
law as well.16 

Interestingly, in the eighteenth 
and nineteenth centuries, several 
state legislatures passed “mortmain 
statutes” which were laws disfavor-
ing bequests to charity. These laws 
were in large part, aimed at the 
Church, with the intention of pre-
venting the dead hand control of 
the Church over large swaths of land 
and to protect families from manip-
ulation of clergy in a decedent’s last 
moments.17 The Maryland constitu-
tion of 1776, for instance, expressly 
stated that no one was to devise any 
land to support “any minister, public 
teacher, or preacher of the gospel . 
. . or any religious sect, order or de-
nomination”; any “gift, sale, or de-

vise of lands” of this sort was to be 
“void.”18 Over time, almost all of 
these laws were struck down as un-
lawful restrictions on testamentary 
freedom and the power of testators 
to dispose of their property as they 
wished, with giving by bequest 
equaling nearly 10% of all donations 
to charity in 2020.19 

Despite the countless legal and 
procedural changes that evolved 
over time, estate planning remains 
a practice that was historically rooted 
in tradition and religious expression. 
Though it is generally not regarded 
as an overtly religious practice today, 
it remains an exercise with religious 
implications for many Americans.  

Religious provisions  
relating to inheritance  
and estate planning 
Beyond the ritualistic exercise of 
drafting wills, nearly all major reli-
gions emphasize the virtue of caring 
for family, giving charity, and plan-
ning for death. Many religions also 
include rules and ethics governing 
the acquisition of wealth during life, 
and its distribution upon death.  

For instance, the Old Testament 
contains a number of references to 
the concept of estate planning and 
the distribution of property upon 
death. In Proverbs, King Solomon 

states that a good person leaves his 
wealth to his children’s children.20 
The book of Genesis tells of Abraham 
giving “all that he had” to his son 
Isaac, the chosen heir, and gifts to 
the sons of his concubines.21 Jacob, 
telling Joseph that he is about to die, 
also states, “I have given to you 
rather than to your brothers one 
mountain slope which I took from 
the hand of Amorites with my sword 
and with my bow.”22 

The Old Testament also provides 
specific guidelines for intestate suc-
cession: the eldest son was to inherit 
a double portion.23 If there were no 
sons, then daughters were allowed 
to inherit:  

Say to the Israelites, ‘If a man dies 
and leaves no son, give his inheri-
tance to his daughter. If he has no 
daughter, give his inheritance to 
his brothers. If he has no brothers, 
give his inheritance to his father’s 
brothers. If his father had no broth-
ers, give his inheritance to the near-
est relative in his clan, that he may 
possess it. This is to have the force 
of law for the Israelites, as the Lord 
commanded Moses.24  

Early biblical law was not as ex-
plicit regarding bequests, as inter-
vivos gifts could be made to others 
than those in identified in this order 
of succession, but this provided a 
basic inheritance scheme.25 

Likewise, Islamic law – also re-
ferred to as Sharia law – includes 
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a robust set of rules regulating the 
acquisition of wealth and distribu-
tion of assets upon death. Muslims 
are encouraged to prepare for 
death, as the Prophet Muhammad 
advised in a famous narration, “Do 
not let two nights pass without 
writing a will.”26 The Quran also 
expressly mandates ethical princi-
ples of sharing wealth and avoiding 
greed and rebukes those who de-
vour others’ inheritance greedily.27 
In another set of verses, the Quran 
describes the story of a family who 
inherited a garden from their right-
eous father who used to distribute 
fruits to the poor. Upon his death 
the children decided not to con-
tinue their father’s philanthropic 
legacy and God destroyed the gar-
den as a result.28 

Among the major religions, Is-
lamic law contains perhaps the most 
detailed set of instructions relating 
to the disposition of wealth upon 
death. It allows for charitable or dis-
cretionary bequests of up to one-
third of the decedent’s estate, based 
on a tradition of the Prophet 
Muhammed who instructed one of 
his companions not to donate all his 
wealth, stating: “One-third (as a do-
nation is alright), yet it is still a lot, 
for it’s better to leave your heirs 
wealthy than leave them poor, beg-
ging of others.”29 The remainder of 
the estate must be distributed in pre-
determined shares to the decedent’s 
Islamic heirs as outlined in the 
Quran.  

Though not as explicitly codified 
in other religions, many faiths do 
contain some form of guidance to 
inform the adherents of those faiths 
in relation to wealth transfer upon 
death. Two systems of Hindu law, 
based on the legal treatises Mitak-
shara and Dayabhaga (written by 
twelfth-century Indian jurists), for 
instance, contain different inheri-
tance schemes and property rights, 
based upon doctrines of proximity 

of blood relation, or on consanguin-
ity, respectively.30 Buddhist texts 
such as the Mulasarvastivada Vinaya 
(a Buddhist Monastic Law Code) 
discuss a wide range of legal issues 
related to monks’ estates, such as 

the case of a monk who has passed 
away with debt.31 The variety of pro-
cedural and substantive develop-
ments in issues related to inheritance 
and the distribution of wealth across 
religions and cultural contexts il-
lustrates the high importance most 
societies placed some form of estate 
planning.  

What’s religion  
got to do with it today? 
It’s well documented that religion 
plays less of a role today in inform-
ing the beliefs, ethics, and values of 
society than it used to. An increasing 
number of Americans are religiously 
unaffiliated, with about 29% iden-
tifying with no religion in 2021.32 
That said, that leaves 71% of the 
population for whom religion still 
plays a role – perhaps even a major 

role – in their lives. In fact, in one 
2017 study, 37% of Americans iden-
tified as highly religious and 81% 
stated that they believed in God or 
a higher power.33 

Looking more closely at recent 
demographic trends, the percentage 
of the population identifying as 
Christian has declined, but other 
religious communities have grown.34 
Judaism, Islam, Buddhism, and Hin-
duism have seen a rise in percentage 
of the national population in the 
past decade.35 In addition, donations 
to religious organizations remains 
the largest category of philanthropic 
contributions with Americans hav-
ing donated more than $131 billion 
in 2020, more than twice as much 
as the next category of education 
related causes.36 As these statistics 
indicate, religion plays some role in 
the life of most Americans, and 
many care about preserving their 
religious institutions. Moreover, the 
religious values underlying so many 
of their decisions during life are also 
relevant in the estate planning con-
text.  

Finally, as families become more 
diverse, many clients may be inter-
ested in conditioning inheritance 
upon certain behaviors, practices, 
or traditions, or seek to incentivize 
their descendants to remain mem-
bers of their faith. Perhaps a devout 
parent might ask whether they can 
include provisions preventing their 
descendants from marrying outside 
of the faith or even disinherit them 
entirely if they choose to leave the 
faith, raising a host of constitutional 
and ethical questions the estate plan-
ning attorney will need to be pre-
pared to address.  

In sum, religious beliefs may per-
meate every area of a client’s life - 
financial, medical, legal, emotional, 
and spiritual. Incorporating these 
ideals ahead of time helps ensure 
that the person’s true wishes are car-
ried out.  
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approach to estate 
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most to the client 
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develop deep and 
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with the client, and 
move beyond the role 
of a scribe, to that of a 
true counselor. 
 



Estate Planning and 
Religious Preferences 
There is perhaps no area of law more 
greatly impacted by religion than 
estate planning. Every aspect of es-
tate planning is imbued with a 
client’s values and wishes for the fu-
ture, so naturally a client driven by 
religious values may want various 
aspects of their estate plan tailored 
to be consistent with their beliefs. 
By way of introduction only, con-
sider five such instances below with 
a few examples from various faith 
traditions.  

Healthcare Directives and End-of-Life 

Bioethics.  Views on medical treat-
ment, quality of life, organ donation, 
and the definition of death are com-
plex bioethical questions greatly im-
pacted by one’s ethics and religious 
values. A person who deems quality 
of life as fundamental might want 
life support to be removed if that 
quality of life cannot be maintained. 
However, a devout Catholic may 
view that decision as being akin to 
murder, or perhaps interfering with 
a natural process that is only in 
God’s hands. Likewise, while most 
physicians and all state laws deem 
brain death to mean actual death, 
some Orthodox Jewish Rabbis hold 
a different view that only cessation 
of cardio-pulmonary function is 
what constitutes death. Even within 
one family, individuals can have 
drastically different views, and ab-
sent an express directive articulating 
the patient’s preferences, the family 
may end up disputing how to resolve 
end-of-life care issues.  

The recent highly publicized case 
of Jahi McMath illustrates the com-
plexity at the intersection of religion, 
bioethics, and law. McMath was 13 
years old when she underwent a rou-
tine tonsillectomy in 2013 in Oak-
land, California. After complications 
from surgery, she was declared brain 
dead by physicians. As observant 

Christians, her family challenged 
the determination and after weeks 
of intense legal battles she was ul-
timately issued a death certificate 
and released to her family who – 
with the assistance of the Terri Schi-
avo Life & Hope Network– subse-
quently airlifted McMath to New 
Jersey, one of two states where fam-
ilies can reject the concept of brain 
death if it violates their religious be-
liefs. In New Jersey, McMath was 
treated as a comatose living patient 
for four and a half years before ul-
timately dying in 2018.37 

Of course, many will remember 
the Terri Schiavo saga as it repre-
sents perhaps the most well-known 
debate over end-of-life care decision 
making authority. Schiavo fell into 
a persistent vegetative state after 
cardiac arrest at age 26 and faced a 
years-long series of divisive court 
battles from 1998-2005 between 
family members with differing moral 
perspectives on prolonging Schiavo’s 
life.38 At issue was the question of 
what Schiavo believed and what she 
would have wanted. Her parents tes-
tified that she was a devout Catholic 
who would not have wanted her 
feeding tube removed, while her 
husband petitioned to remove her 
tube, arguing that she would not 
have wanted to prolong her life. She 
remained on life support for 15 years 
before she passed away in 2005.  

Observant clients often look to 
religion and religious values to in-
form their answers to the moral 
challenges presented by the McMath 
and Schiavo cases. A particular un-
derstanding of death and what it 
means to die in turn impacts the ac-
ceptance or withholding of some 
end-of-life procedures. For example, 
a pain relief provision for a Greek 
Orthodox individual may request 
that medications be administered 
to alleviate pain, but only to the de-
gree they do not compromise con-
sciousness prior to death in order 

to participate in accepting Com-
munion. Another client may request 
to withhold some pain medications, 
in order to preserve a conscious state 
to be able to worship God. Similarly, 
clients may want to add require-
ments to consult with a particular 
religious leader or representative 
before making any end-of-life care 
decisions.  

Given the advancements in med-
ical science and technology, it is not 
surprising that there are a multi-
plicity of opinions among religious 
traditions on issues such as organ 
donations. Sometimes those pref-
erences or opinions differ even 
within one religious tradition. For 
instance, some Islamic scholars view 
organ donation to be a violation of 
human sanctity (hurma) and dignity 
(karama), and thus prohibited, while 
others view it as an act of charity.39 
An advance directive specifying a 
client’s specific religious values can 
help the family and healthcare team 
honor their wishes.  

Maternal health decisions are an-
other area where religious prefer-
ences often play an important role. 
As a result of the Supreme Court’s 
recent decision overturning Roe v. 
Wade,40 depending on actions in a 
particular state, abortion may be 
prohibited. According to Jewish re-
ligious law if the fetus jeopardizes 
the mother’s life, the mother’s life 
is to be given precedence. Many liv-
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ing wills specify that decision 
process for Jewish as well as other 
clients who viewed the mother’s life 
as a priority. Now, however, those 
decisions may not be permitted 
under some state laws. Thus, to re-
spect a mother’s religious or moral 
wishes concerning priorities of life, 
it may become advisable to include 
express authorization in a health 
care directive for the agent to move 
the patient/client to another juris-
diction.  

Finally, religious traditions also 
greatly impact post-death arrange-
ments. Some Hindu traditions man-
date cremation while many religions 
forbid it. In Islamic and Jewish law, 
autopsies and embalming are gen-
erally prohibited and the body 
should be buried as quickly as pos-
sible.41 Thus, a provision explicitly 
rejecting an autopsy unless required 
by law along with specific funeral 
and burial preferences is advisable 
to be incorporated in an advance 
directive. Since such services may 
be expensive, the client’s will should 
also expressly permit the executor 
to pay for those costs. In some cases, 
even where the client is not overtly 
religious, he or she may choose to 
expressly elect a particular religious 
ritual in order to provide closing 
and consolation for loved ones after 
their passing. And sometimes a 
client who no longer identifies as a 
member of a certain religious group 
may expressly want to not receive 
certain rites after their passing which 
should also be memorialized.  

Careful planning in drafting an 
advance directive can both mitigate 
difficult decision-making by the 
family, and assure that client that 
their religious values are respected 
in the event of incapacitation or 
death.  

Disposition of Assets upon Death.  As 
outlined above, various religious 
traditions contain instructions re-

lating to inheritance and estate plan-
ning.  

Under Islamic law, for example, 
the priority of distribution from a 
decedent’s estate is as follows:  
1.  burial, funeral, and adminis-

tration costs;  
2.  payment of legally enforceable 

debts;  
3.  an optional discretionary 

share, up to 1/3 of the estate 

which is often used to support 
distant relatives and the 
client’s favorite charities; and  

4.  the residuary share, which is to 
be distributed in fixed por-
tions to predetermined heirs.  
A revocable living trust is gener-

ally recommended which can outline 
this regime, identify current Islamic 
heirs, and include mechanisms for 
recalculation in the event of changed 
life circumstances such as granting 
a Trust Protector a limited power 
of appointment to reallocate assets 
amongst Islamic heirs in accordance 
with the Grantors’ intent.42  

For observant Jewish clients, there 
are similar considerations. Jewish 
law (Halacha) provides a specific 
scheme for distribution, with an 
order of priority: sons (the oldest 
son receiving a double portion), 

daughters, father of the decedent, 
paternal brothers, paternal sisters, 
and so on.43 At each level, women 
inherit only if there are no men at 
that level. There are also require-
ments to provide support for a 
widow, and unmarried and minor 
daughters are entitled to support 
for some expenses from the father’s 
estate, similar to a constructive trust. 
To avoid these constraints religious 
commentators have suggested cre-
ating a debt from the estate as part 
of the estate plan that would not be 
payable until one moment before 
the client’s death.44 This has evolved 
into a common mechanism to show 
deference to biblical inheritance 
rules, all the while circumventing 
them.  

For Catholics, general guidelines 
of charity and justice are prioritized. 
In each case, religious provisions 
need to be coordinated with tax, es-
tate, financial, and succession plan-
ning goals in mind.  

Selection of Agents and Fiduciary Powers.  

One of the client’s most important 
and daunting decisions in the estate 
planning process is to select agents 
to carry out their wishes after they 
have passed on.  

With regards to guardianship, 
clients who are devout members of 
a particular faith often hope for their 
children to be raised within the same 
faith tradition or at least impart 
some religious values to the next 
generation, in the event of one’s 
death. Therefore, clients who are 
concerned about passing along a re-
ligious identity to a child will often 
designate guardians who are knowl-
edgeable of the faith – ideally ad-
herent members of that faith 
themselves, or at a minimum, sen-
sitive and respectful of the specific 
needs the child would have in light 
of the client’s religious goals and 
objectives.  
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To re spect a mother’s 
religious or moral 
wishes concerning 
priorities of life, it may 
become advisable to 
include express 
authorization in a 
health care directive 
for the agent to move 
the patient/client to 
another juris diction. 
 



Sometimes the individual who 
best fits these criteria for guardian 
is not well equipped to manage in-
vestments and finances, so it may 
be appropriate to designate an in-
dividual fiduciary sensitive to reli-
gious concerns and an agent or 
institutional co-fiduciary as an in-
vestment trustee.  

Further, many faith traditions 
have rules relating to ethical invest-
ing and the types of investments that 
may or may not be permissible. 
Members of the Church of Latter-
Day Saints, for instance, may choose 
not to invest in certain “sinful” in-
dustries such as alcohol, pornogra-
phy, or nicotine etc. Many Muslims 
will add to that group investments 
which involve impermissible forms 
of interest or usury (riba).  

In such cases, it would be advis-
able to provide express guidance to 
the fiduciary with regards to invest-

ment authority to waive the prudent 
investor rule or its statutorily analog 
under state law. This would apply 
to a financial power of attorney act-
ing as a fiduciary, but these same 
principles would apply to a successor 
trustee under a revocable trust.  

Finally, a client may also wish to 
customize the trustee’s discretionary 
authority and power to allow the 
beneficiary to grow and develop in 
their faith. Examples may include 
disbursement of funds for religious 
education (e.g. supplemental reli-
gious education, or private school), 
religious travel (e.g., pilgrimages to 
holy sites), charitable giving (to in-
culcate a core religious value), and 
other purposes consistent with re-
ligious goals. Some of this can be 
done in the governing instrument 
itself, while other components are 
better suited for an ethical will or 
side letter of instruction. In some 

cases, it may also be advisable to ap-
point a religious advisor to serve as 
a trust protector to assist with de-
termining the appropriateness of 
certain discretionary distributions 
related to such religious practices.  

Conditional Bequests and Religious 

Clauses.  Parents naturally want their 
children to succeed. As a result, they 
incentivize and reward certain be-
haviors and condition gifts during 
their lifetime upon performance of 
certain actions or withhold al-
lowances or gifts as a form of pun-
ishment as a result of some negative 
behavior. This is of course, common 
practice, and totally legal.  

Very often, parents may desire 
to continue such practices after 
death in order to ensure their chil-
dren or descendants are productive, 
outstanding citizens. For example, 
a $50,000 bequest to a grandchild 
upon graduating from college or 
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stipulating receipt only if that grand-
child graduates from college prior 
to attaining 25 years of age would 
be permissible. Similarly, a provision 
that requires a beneficiary to consent 
to a drug test in order to receive dis-
tributions may likewise be accept-
able. In some instances, however, 
the client may wish to condition a 
gift to ensure their descendants con-
tinue to follow in their religious 
footsteps. Here, the legal issues be-
come more complicated and the 
drafting needs to be precise.  

Under most state laws, individ-
uals are free to disinherit anyone 
they want, with the exception of a 
surviving spouse whose share is 
guaranteed through a spousal elec-
tive share or community property 
interest.45 So a client may be al-
lowed to expressly disinherit a fam-
ily member who leaves the faith, 
but a condition that requires a ben-
eficiary to actively practice the re-
ligion may be deemed void because 
it violates the beneficiary’s consti-
tutional right to religious free-
dom.46 

In a recent case from Illinois, a 
grandfather, Max, executed a will 
and trust, which his wife, Erla, later 
amended under a testamentary 
power of appointment.47 The trust 
contained a clause that prohibited 
the grandchildren from inheriting 
if they married outside the Jewish 
faith or if their spouse did not con-

vert to Judaism within one year of 
marriage. The court of appeals up-
held a trial court’s decision that the 
clause at issue violated public pol-
icy.48 The Illinois Supreme Court 
reversed, finding that the public pol-
icy of Illinois valued freedom of tes-
tation and that the beneficiary 
restriction clause did not encourage 
divorce but rather the matter in-
volved a decision to marry. The 

court’s decision rested on the fact 
that since the grandchildren did not 
receive a vested interest in the trust 
upon the death of the grandfather, 
the plan adopted by the grand-
mother had no prospective appli-
cation, and thus there was no 
violation of public policy, stating 
“Erla did not impose a condition in-
tended to control future decisions 
of their grandchildren regarding 
marriage or the practice of Judaism; 
rather, she made a bequest to re-
ward, at the time of her death, those 
grandchildren whose lives most 
closely embraced the values she and 
Max cherished.”49 

Religious Dispute Resolution Mecha-

nisms.  Religious arbitration bodies 
are increasing in popularity and may 

be applicable in the estate planning 
context where individuals prefer to 
have questions of religious law re-
solved by experts in the respective 
tradition rather than secular courts.  

The most well established reli-
gious arbitration body in which 
many Orthodox Jewish groups ar-
bitrate matters relating to business, 
family law, and inheritance issues 
is known as the Beth Din.50 Clients 
seeking to employ the services of 
the Beth Din should create an estate 
plan expressly requiring any disputes 
arising out of the document to be 
brought before and settled in a Beth 
Din.  

Clients of other faiths may have 
similar faith-based concerns for 
wanting to resolve questions impli-
cating religious law. For example, 
under Islamic law, an Islamic heir 
must be Muslim. Determination of 
an heir’s eligibility and disputes 
arising from similar questions of 
Islamic law would be better left to 
religious panels or an independent 
Trust Protector, instead of a secular 
court that may be unwilling to re-
solve such matters.51 As in the case 
of arbitration clauses in Jewish es-
tate plans, the trust instrument can 
identify a Sharia-based arbitration 
body to resolve such questions and 
disputes. It can also empower a 
Trust Protector with the authority 
to identify eligibility of beneficiaries, 
or recalculate shares according to 
the Sharia in the event of a birth or 
death of an Islamic heir.  

It is important to review state law 
regarding the enforceability of ar-
bitration provisions to avoid ending 
up in litigation to compel arbitra-
tion. That said, if a client is con-
cerned about whether the arbitration 
provision would be binding upon 
future beneficiaries, one solution 
might be to condition receipt of a 
gift upon acceptance of the arbitra-
tion panel. For example, “I leave $1 
million dollars to my son, but only 
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if he agrees to be bound to resolve 
any disputes through arbitration by 
a certain panel.” If the son does not 
agree, he would not receive the gift 
or inheritance. This approach would 
likely be enforceable and not a vio-
lation of public policy.  

Conclusion 
In an article aptly titled “Estate 
Planning Games” written 50 years 
ago, the esteemed legal jurist, Pro-
fessor Thomas Shaffer of Notre 
Dame Law School wrote that an ef-
fective estate planning counselor 
should have three characteristics: 
(1) be sensitive to the client’s world, 
(2) be honest and open, and (3) be 
creative.52 In an age of abundant 
self-help options, increasingly so-
phisticated artificial intelligence 
solutions, and robust document au-
tomation systems, Professor Shaf-

fer’s comment is perhaps even more 
important today.  

Being sensitive to a client’s world 
requires understanding their back-
ground, values, and ethics, which 
are often rooted in, or at least im-
pacted by, their religious preferences. 
Regardless of the religious faith the 
client practices, as an estate planner, 
it’s important to become sensitive 
and build awareness to their faith-
based needs. Recognizing that a mul-
titude of faith practices exist and 
that it is impossible to become an 
expert in every faith, it is wise to di-
rectly ask clients if and how they 
want to include their religious prac-
tices into their planning.  

Being honest and open means 
having open and transparent com-
munication with the client. Building 
trust with the client allows for at-
torneys to guide and suggest strate-
gies that a client more readily accepts 
because they truly felt understood 
by the estate planner. Although often 

more time consuming, when the 
client feels that their faith is being 
considered during the planning 
process, the act of creating an estate 
plan becomes much more personal 
and meaningful and equally reward-
ing for the planner.  

Finally, be creative. Planners may 
be uncomfortable thinking outside 
the box and prefer to rely on existing 
forms and templates. Exploring 
some of the issues addressed in this 
article to understand the client’s 
true motivations and customizing 
documents to achieve the client’s 
wishes develops lasting inter-gen-
erational relationships and a deeper 
sense of personal fulfillment and 
satisfaction.  

The authors hope this series will 
help practitioners become more sen-
sitive to client’s needs, allow them 
to communicate sensitive topics 
more effectively, and be more cre-
ative in their drafting. n
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