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General Disclaimer

 The information and/or the materials provided as part of this 
program are intended and provided solely for informational and 
educational purposes.  None of the information and/or materials 
provided as part of this power point or ancillary materials are 
intended to be, nor should they be construed to be the basis of 
any investment, legal, tax or other professional advice. Under 
no circumstances  should the audio, power point or other 
materials be considered to be, or used as independent legal, 
tax, investment or other professional advice. The discussions 
are general in nature and not person specific. Laws vary by 
state and are subject to constant change. Economic 
developments could dramatically alter the illustrations or 
recommendations offered in the program or materials.
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Introduction to the 
CTA

Substantial Reach
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Introduction

 The purpose of the CTA is to create a national database of companies in the
U.S. that identifies the human beings behind the companies (both owners and 
those in control of the entities).  The law is part of an increasing effort to
combat money-laundering, terrorism, tax evasion, and other financial crimes.  
Congress intended to try to help law enforcement by creating this national 
database that would allow law enforcement to sift through so-called “shell 
companies” that are used for nefarious purposes. These rules are very different 
from any reporting that people have faced previously (e.g., annual reports to 
states where formed and income tax returns). Because the reporting 
requirements are quite different from income tax returns, CPAs offering CTA 
services will have to distinguish between services within CPA practice scope 
and those requiring lawyers to perform them. 

 These rules and reports will be uncomfortable as well as burdensome. Those 
required to report may have to disclose their names and home addresses to 
comply with the rules, even if they do not actually own an interest in a 
company. Many will find these disclosures invasive and a further erosion of 
whatever limited privacy they believed they still have.4



Introduction

 The Corporate Transparency Act (“CTA”) is a new federal law that will impact 
the owners, principles and other control persons involved in almost all limited 
liability companies (LLCs), corporations (both C and S corporations), limited 
partnerships (LPs), and other closely held entities. 

 Congress enacted the CTA in 2021 as part of the National Defense 
Authorization Act for Fiscal Year 2021. The purpose of the CTA is aims to strip 
U.S. shell companies of anonymity that can hide illicit financial activity and for 
use in financing terrorist activities. 

 But the reach will be very broad to accomplish this. There are exceptions to 
these filing requirements that are discussed later. However, most of the entities 
created as part of an investment plan (e.g., a holding company for securities or 
a small business, or owning rental real estate), an estate plan (e.g., an LLC 
designed to hold various investments to facilitate trust funding or 
administration), or asset protection planning (any entity created to insulate the 
assets it holds, or to insulate those who own the entity for claims arising from 
the assets the entity holds) likely will be subjected to the new reporting rules.  
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Introduction

 FinCen estimates that 32 million existing entities may face filing obligations. 
That will be increased by all new entities formed in the future. Thus, the CTA 
will impact a wide swath of Americans and their advisers as all try to grapple 
with this broad new requirement. 

 Existing entities will have until January 1, 2025, to comply. But as discussed in 
more detail below, entities and owners/control persons should begin planning 
for the filings now.  New entities formed after January 1, 2025, have 30 days to 
report. Entities created or registered on or after Jan. 1, 2024, and before Jan. 1, 
2025, have 90 days from formation to file. 

 Considering the severe penalties for non-compliance anyone who may even 
possibly be affected should proactively address the requirements.

 Most if not all small businesses, almost all local CPA firm entity clients, will be 
subject to the new rules (other than proprietorships and general partnerships), 
including “business” entities that are formed as part of what most practitioners 
consider regular, everyday estate planning. The couple who purchases a 
weekend home but uses an LLC to insulate themselves from liability for 
anything occurring on the property, will be subject to these rules.6



Introduction – Who Will File?

 A critical issue will be who will handle the filing. 
 Corporate filing services that assist in the formation of entities and serve as registered 

agents are expanding to meet the new CTA filings as yet another service they offer.  It 
seems that every corporate filing service we encounter has a CTA program. The 
question is what and how far will they be able to go? For example see: 
https://www.unitedcorporate.com/corporate-transparency-act/ 

 CPAs assisting clients with CTA reporting need both expertise and the ability to 
distinguish between CPA compliance service and potential unauthorized practice of 
law. This will be discussed in more detail later.

 Wealth advisory firms might even endeavor to expand the scope of services they offer. 
Although we have not seen information as to wealth advisory firms doing more than 
notifying clients and providing information (we have not seen them entering the filing 
arena or providing direct advice). It would seem at minimum that most wealth advisory 
firms would want to send notices to clients and advise them to seek guidance from their 
attorneys or CPAs on filing.
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Introduction – Who Will File? 
CPAs

 However, attorneys will have the most relevant expertise and in addition to handling 
the filings may also be able to identify other legal matters that need to be tended to 
(e.g., an update of the entity governing documents). But  CPAs generally have much 
more regular contact with the filing business owners than attorneys and therefore 
should generally play a role or will be the primary or only professional contacted.

 For small businesses, CPAs often have unmatched insight into client’s operations and 
frequently work with the owners. Some suggest that seasoned CPAs who thoroughly 
study FinCEN’s “Compliance Guide” & FAQs and have the judgment to know when 
lawyers are needed can help clients comply with the FinCEN instructions within the 
scope of CPA practice. At present, they should not do their own interpretation of the 
FinCEN regs., which in many cases will not be needed due to the completeness of the 
FinCEN Guide & FAQs. Some might see this as similar to law firms who rely on CPAs 
to prepare 1041s and the CPAs need legal assistance with will, trust and other legal 
document language. Will most lawyers gear up to do the regular follow-up work 
needed to learn about BO changes? Some certainly will. So, in some instances, this 
aspect as more closely related to what CPAs do. 

 CPA-lawyer co-operation may be required.8



When Reports Must be 
Filed

Deadlines Critical 
AND STEPS SHOULD 
BE TAKEN IN 2024!
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When Reports Must be Filed

 FinCen has increased the 30-day period for filing for new entities created on or 
after January 1, 2024, to 90 days for initial filings after formation and before 
January 1, 2025.

 That still provides little time for practitioners to respond. Likely, attorneys 
creating entities will have to add the documentation to the templates they use 
for entity creation so that the filings are prepared as part of the process of 
forming the entity given the tight deadline. Practitioners are advised to begin 
the form revision process now to be prepared for that eventuality.  

 Every reporting company must file an initial report. For entities that already
exist on January 1, 2024, their initial reports are due by January 1, 2025.  While 
that seems like adequate time for a simple CTA report, the efforts that may be
required for people to compile the relevant information in some cases will be
significant, and practitioners may well want to begin the process now of 
creating documentation for communicating the necessary steps to clients, so 
that they can inform people of the need for filings and the steps involved well in 
advance of that date. 

10



When Reports Must be Filed – Tax 
Season Considerations for CPAs

 CPAs tend to be constrained by compliance deadlines far more so than 
lawyers. Therefore, CPAs venturing into the CTA compliance arena should 
objectively assess how CTA filings will dovetail with other work demands. 

 Initial filings after 1/1/24 for new entities would seem to likely be handled by the 
attorneys who complete the entity formations. It will be natural to simply add 
CTA compliance steps and document/information requests to the same 
templates used to form a new entity.

 The bulk of the filings are for the existing 32 million + entities and those will be 
due before 1/1/25 unless Congress extends that date (the House has passed a 
bill deferring it another year). 
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When Reports Must be Filed - 
Changes

 Reporting companies must also report changes to any filing within 30 days of
any change. Note that it is not just the changed information, the entire form 
needs to be revised and submitted with each change within the 30-day period. 
The House of Representatives has passed a bill that would change this period 
to 90-days, but that bill has not yet been passed by the Senate.

 A change with respect to required information will be deemed to occur when the 
name, date of birth, address, or unique identifying number on such document 
changes. This is a very burdensome and easy to miss requirement. If someone 
with ownership or control (see discussions below) moves to a new residence, 
or changes their name (e.g., gets married and takes on a new name), that 
change will have to be reported quickly. 

 Business owners and others, as well as advisers assuming responsibility for 
reporting may have to ensure that all of those people know to inform them of 
such changes so that they can assure that the required filings are made on 
time.
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What Reporting Deadlines Mean to 
Pre-Initial Filing Actions

 Entities created before 2024 have until 1/1/25 to file. 
 Entities created in 2024 have 90-days from creation to file.
 Entities created after 2024 (i.e., 2025 and later) will have only 30-days to file so 

that the CTA filing will have to be addressed at the same time as planning and 
executing entity formation.

 Entities dissolved or persons changed before the initial pre-1/1/2025 filing
should not have to report. That appears to be the case based on an FAQ that
says that only BOIs on the date of the initial reporting have to be reported. That
would imply that changes, whether dissolution or changes in owners or control
persons before the initial filing do not get reported. This is a vital step all
practitioners should discuss with all clients, especially with old entities and
trusts that may list people who would not be cooperative with reporting.

 Thus, many BOs may want to end a relationship in 2024 to avoid inclusion in an
initial BOI report filed on or before 1/1/25. For example, change trust protectors
of trusts to persons the client has a current relationship with (how long has it
been since the client spoke to the old protector?) and who will be willing to file.13



What Reporting Deadlines Mean to 
Pre-Initial Filing Actions

 Evaluate all irrevocable trusts that own entities and consider trust protector 
actions, or if necessary, decanting, before the initial filing in 2024 to avoid listing 
undesired persons in the initial filing. 

 Example: A Trust owns interests in an LLC. The trust loan director (person 
empowered to loan trust assets to the settlor) never signed the trust created in 
2012, was never informed of the position/appointment, and has not spoken to 
the family in over a decade. How will that person feel about having to provide 
their home address and copy of a driver’s license to FinCEN? That might be 
untenable. But it seems that if they are removed before the initial filing is made, 
they will not have to be included in the report. That might require that the trust 
be decanted removing them in 2024.
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What Companies Must 
Report?

32 Million Effected
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What Companies Must Report?

 The CTA requires that “reporting companies” file certain “beneficial owner
reports.”  Any entity that is created by filing paperwork with a Secretary of State 
(or tribal jurisdiction) is a “reporting company” unless the company meets one 
of the limited exceptions to avoid reporting.  

 Common examples of reporting entities are LLCs, which are formed by filing
articles of organization with a state, or corporations, which are formed by filing
articles of incorporation with a state. 

 These would include, for example, an LLC that holds rental real estate as part 
of an estate plan or asset protection plan; a professional corporation that holds 
a dental, medical, legal, or other professional practice; and a corporation that 
holds the family business (unless it meets the large company exception). 

 Exceptions include charities, large companies (20 or more employees and $5 
million or more in revenues), and certain types of other entities that already are 
subject to significant government regulation (e.g., banks). 
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Entities that are not subject to CTA 
reporting

 Securities reporting issuer
 Governmental authority
 Bank
 Credit union
 Depository institution holding company
 Money services business
 Broker or dealer in securities
 Securities exchange or clearing agency
 Other Exchange Act registered entity
 Investment company or investment adviser
 Venture capital fund adviser
 Insurance company
 State-licensed insurance producer
 Commodity Exchange Act registered entity
 Accounting firm
 Public utility
 Financial market utility
 Pooled investment vehicle
 Tax-exempt entity
 Entity assisting a tax-exempt entity
 Large operating company
 Subsidiary of certain exempt entities
 Inactive entity17



Inactive Entity

 The inactive entity exception may be important to understand. The Guide provides:
 The entity was in existence on or before January 1, 2020.
 The entity is not engaged in active business.
 The entity is not owned by a foreign person, whether directly or indirectly, wholly or 

partially. “Foreign person” means a person who is not a United States person. A 
United States person is defined in section 7701(a)(30) of the Internal Revenue Code 
of 1986 as a citizen or resident of the United States, domestic partnership and 
corporation, and other estates and trusts.

 The entity has not experienced any change in ownership in the preceding twelve-
month period.

 The entity has not sent or received any funds in an amount greater than $1,000, 
either directly or through any financial account in which the entity or any affiliate of 
the entity had an interest, in the preceding twelve- month period.

 The entity does not otherwise hold any kind or type of assets, whether in the United 
States or abroad, including any ownership interest in any corporation, limited liability 
company, or other similar entity.
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Inactive Entity

 The inactive entity exception is quite limited. A passive holding company will 
not qualify for exclusion. An entity that holds assets, but which was dissolved 
under state law for failure to meet state law filing, tax or other requirements 
would also not appear to qualify.
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What Must be Included 
in Company Filings

Details Not Easy to 
Obtain
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What Reports Will Include

 Reporting companies will have to file reports that consist of information 
regarding the company and any individual who is a “beneficial owner.”  

 The information that will have to be included in company reports includes:
– Legal name and any trade names such as DBAs (doing business as). 
– Street address for company’s principal place of business (not a P.O. box or 

lawyer or other adviser’s address).
– State of formation.
– Tax Identification Number. A passthrough entity, like single member LLC 

that doesn’t have a tax identification number, may have to obtain and 
provide a unique identifying number.

– An identifying document from an issuing jurisdiction (e.g., a certificate of 
incorporation) and the image of that document.
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Beneficial Owner 
Reporting

Personal 
Information
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Beneficial Owner Reporting: What 
Will Have to Be Reported

 The CTA provides that reporting companies will also have to file reports for
“beneficial owners.”  This is a term defined by the CTA that has broad, as and 
of yet, uncertain reach.

– The information to be reported for each beneficial owner will consist of: 
– Full legal name. This requires the “full legal name” not initials. 
– Date of birth.
– Home address (not a P.O. box or lawyer or other adviser’s address).
– PDF (photocopy) of the individual’s U.S. passport or state driver’s license.

 Advisers should understand that the above information for many entities will be 
more personal and invasive then the information that people have ever 
disclosed and many will be quite uncomfortable with these requirements.

 As explained in more detail below, if an individual who a reporting company
must include in their report has obtained a FinCEN Identification Number, the
entity will merely report the name and Identification Number. That appears to
relieve the entity of having to report changes to the name, home address, etc.
of the individual and that may be a strategy many entities should pursue.23



Transmitting and Receiving 
Personal Information

IT and Ethical 
Considerations to Protect 
Client Information
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Professional Requirements for Protecting 
Confidential Client Information

 CTA filings may require transmission of a copy/PDF of a driver’s license or passport from
the person filing to the professional completing the filing. Practitioners cannot ignore the
implications of transmitting such sensitive data. A standard unencrypted email to an
unprotected email account may be dangerous and ethically problematic.

 Professionals are required to protect confidential information received from clients.
 IRS Publication 4557- “Safeguarding Taxpayer Data: A Guide For Your Business” 

discusses protective measures tax preparers should consider when safeguarding 
identifying information received from clients.

 ABA Model Rule 1.15 provides that attorneys must safekeep client property. Ethics Opinion
477 states attorneys must use “reasonable efforts” to ensure the security of client 
information. Citing the ABA Cybersecurity Handbook, the opinion explains that the 
reasonable efforts standard is a fact-specific inquiry that requires examining the sensitivity 
of the information, the risk of disclosure without additional precautions, the cost of 
additional measures, the difficulty of adding more safeguards, and whether additional 
safeguards adversely impact the lawyer’s ability to represent the client.

 Under AICPA Code of Professional Conduct Rule 1.700.001. “Confidential Client 
Information,” IRS Pub. 4557 and other “Best Practices” guidance, CPAs end up in much
the same place as the ABA Model Rule. 25



Suggestions for Protecting Client Data

 The information gathered to complete a CTA filing may be more 
sensitive than information some professionals have requested from 
clients in the past. Professionals may want to evaluate their technology 
practices and discuss creating new procedures and address with staff 
before filings for the CTA begin.

 Consider using encrypted emails, e.g., Sharefile, Box, etc. to transmit 
documentation with TINs, driver’s licenses, passports, etc. 

 Clients will need to provide documentation to professionals. If the 
client sends sensitive data via unencrypted email, it may potentially 
create greater risk of identity theft for that client. Professionals may 
wish to advise clients of this risk when requesting documentation, so 
clients understand their options for providing information securely.

 Some programs may also allow the creation of a persistent “portal” 
which clients can securely upload documents to (i.e., ShareFile, Box, 
etc.).26



Suggestions for Protecting Client Data

 Take precautions to protect the physical office facilities, alarm 
systems, etc.

 Take precautions to protect the integrity of electronic data. This might 
include:

– Encryption and password protection of laptops, smartphones and 
other equipment. 

– Providing an internet access, password protected, outside the firm 
firewall, for clients and other visitors.

– Protect all systems with appropriate virus protection, spam filters,
intrusion protection,etc.

 Thus, preparing for the CTA may require upgrading firm IT capabilities
and practices, not just studying the massive CTA regulations.
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Who Reports
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Who Reports

 Reporting Companies generally report.
 However, individuals that obtain FinCEN Identification Numbers 

will directly report and the Reporting Company will then only 
have to report the person’s name and FinCEN Identification 
Number. 

 So, both entities and certain people will report.
 FinCEN identification numbers are discussed in the following 

section.
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Who Reports

 The reporting company is required to file the reports.  The actual owners are 
not the ones required to file anything.  This part of the rule places significant 
burdens on companies to keep track of all of the required information for 
anyone who constitutes a beneficial owner.  At the moment there does not 
appear to be any “good faith” defense to failing to provide updated information; 
so, the burden is on the company to keep track of all of its beneficial owners. 

 For this reason, if a person is involved in an entity that will be a reporting 
company, people should start thinking now about how they will gather and track 
all required information.  

 A reporting company can have multiple beneficial owners. For example, a 
reporting company could have one beneficial owner who exercises substantial 
control over the reporting company, and a few other beneficial owners who own 
or control at least 25 percent of the ownership interests of the reporting 
company. A reporting company could have one beneficial owner who both 
exercises substantial control and owns or controls at least 25 percent of the 
ownership interests of the reporting company. There is no maximum number of 
beneficial owners who must be reported.30



Entities and People Who May Be 
Subject to Reporting

 This new law will affect virtually all small family businesses, including LLCs and 
other entities designed only to hold real estate.  Even if an entity has only one 
owner and is ignored for federal income tax purposes (like a single-member 
LLC), it will still have to file reports with FinCEN. 

 Specifically, any person may be affected if they have an ownership interest or 
control position.

 Ownership is not as simple or obvious as it may sound. If the individual owns,
directly or indirectly, at least 25% of an entity that will be a reporting company. 
But ownership is broader. “Ownership” is not limited to obvious ownership (e.g., 
the person owns membership interests in an LLC). It is broadly defined to 
include any type of equity interests. This could include a profits interests, 
convertible instruments, warrants, options, puts, calls, and other entity 
interests. Ownership interests can be owned or controlled through joint 
ownership, through a trust arrangement, or other indirect arrangements and 
may be subject to these rules. Determining who has an ownership interest may 
require the review of not only governing documents for an entity but ancillary 
documents and agreements as well.31



Entities and People Who May Be 
Subject to Reporting

 The concept of a “beneficial owner” who will have to be 
disclosed in a report is complicated. In broad terms, a beneficial 
owner is anyone who owns at least 25% of the company, as 
noted above. 

 But remember, it is not just beneficial owners, but “control 
persons” who must be reported. 

 Also, those involved in formation of entities will have to report.
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The Guide lists the following questions 
to provide guidance

 Does your company issue equity, stock, or any similar instruments that confer voting power?
 Does your company issue any pre-organization certificates or subscriptions?
 Does your company issue any transferable shares of, or voting trust certificates or certificates of deposit for:

– an equity security,
– interest in a joint venture, or
– certificate of interest in a business trust?

 Do individuals hold capital or profit interests in your company (sometimes referred to
 as “units”)?
 Does your company issue any instruments convertible into any share, equity, stock, voting rights, or capital 

or profit interest? Note: It does not matter whether anything must be paid to exercise the conversion.
 Does your company issue any future on any convertible instrument?
 Does your company issue any warrant or right to purchase, sell, or subscribe to a share or interest in equity, 

stock, or voting rights, or capital or profit interests? Note: It does not matter if such warrant or right is a 
debt.

 Does your company issue any non-binding put, call, straddle, or other option or privilege of buying or 
selling equity, stock, or voting rights, capital or profit interest, or convertible instruments? Note: Options or 
privileges created by others without the knowledge or involvement of your company do not apply.

 Does your company have any other instrument, contract, arrangement, understanding, relationship, or 
mechanism to establish ownership?33



Agents and Nominees 
Do Not Have to Report

While it Appears they 
Do Not, does this 
Make Sense?
Acknowledgement to Mitchell A. Drossman 
For Some of these Thoughts
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Agents Appear Not to Have To 
Report

 (3) Exceptions. Notwithstanding any other provision of this paragraph (d), the 
term ‘‘beneficial owner’’ does not include:

– …
– (ii) An individual acting as a nominee, intermediary, custodian, or agent on 

behalf of another individual;
 The preamble to the Final Rules has the following on the topic: 

– this exception, reporting companies must report real parties in interest who 
exercise control indirectly, but not those who merely act on another 
individual’s behalf in one of the specified capacities [nominee, 
intermediary, custodian, or agent].  … FinCEN emphasizes the obligation 
of a reporting company to report identifying information of the individual on 
whose behalf a nominee, intermediary, custodian, or agent is acting.
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Agents Appear Not to Have To 
Report

– Some commenters inquired about the treatment of tax professionals and 
other similarly situated professionals with an agency relationship to a 
reporting company who may exercise substantial influence in practical 
terms when they perform services within the scope of their duties. In 
particular, some tax and legal professionals may be formally designated as 
agents under IRS Form 2848 (Power of Attorney and Declaration of 
Representative). FinCEN does not envision that the performance of 
ordinary, arms-length advisory or other third-party professional services to 
a reporting company would provide an individual with the power to direct or 
determine, or have substantial influence over, important decisions of a 
reporting company. In such a case, the senior officers or board members 
of a reporting company would remain primarily responsible for making the 
decisions based on the external input provided by such third-party service 
providers. Moreover, if a tax or legal professional is designated as an 
agent of the reporting company, the exception to the ‘‘beneficial owner’’ 
definition provided in 31 CFR 1010.380(d)(3)(ii) with respect to nominees, 
intermediaries, custodians, and agents would apply.36



Agents Appear Not to Have To 
Report

 The FAQs published by FinCEN describe certain agency situations.   The FAQs 
in various sections state:  

– a lawyer or accountant who is designated as an agent of the reporting 
company may qualify for the “nominee, intermediary, custodian, or agent” 
exception from the beneficial owner definition.

– Note that a “partnership representative” or “tax matters partner” serving in 
the role of a designated agent of the reporting company may qualify for the 
“nominee, intermediary, custodian, or agent” exception from the beneficial 
owner definition

 FinCEN Small Business Guides has the following to say on the topic: 
– An individual qualifies for this [referring to the (ii) exception noted above] 

exception if the following criterion applies: The individual merely acts on 
behalf of an actual beneficial owner as the beneficial owner’s nominee, 
intermediary, custodian, OR agent. Note: Individuals who perform ordinary 
advisory or other contractual services (such as tax professionals) likely 
qualify for this exception. In scenarios where this exception applies, the 
actual beneficial owner must still be reported.37



FinCen Identifier 
Number

An Approach Many 
Companies Might 
Mandate
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FinCen Identifier Number

 There is an alternative approach that may lessen the information a reporting 
entity must disclose. A beneficial owner may obtain a special identification
number and that number alone may be disclosed instead of disclosing all the
information otherwise required. The FinCEN identifier is a unique identifying 
number that FinCEN will issue to an individual or reporting company upon 
request after the individual or reporting company provides certain information to 
FinCEN.

 Individuals may electronically apply for FinCEN identifiers. In the application, an 
individual must provide their name, date of birth, address, unique identifying 
number and issuing jurisdiction from an acceptable identification document 
(e.g., a drivers license), and an image of the identification document. These are 
the same items of personal information and image reporting companies submit 
for beneficial owners.
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FinCen Identifier Number

 Once a beneficial owner or company applicant has obtained a FinCEN 
identifier, reporting companies may report it in place of the otherwise required
four pieces of personal information about the individual in BOI reports. 

 The advantage of this appears to be that the individual is then responsible for
keeping their personal information current with FinCen so that the reporting
entity should not have an obligation, for example, to report a correction of filed 
information. If the beneficial owner’s home address changes the reporting entity 
would have to identify that change and report it within a required time frame. If 
instead, that beneficial owner gave the reporting entity a FinCen identifier 
number the beneficial owner might be responsible instead. If this is correct, 
then it may be advisable for all reporting entities to require that every beneficial 
owner obtain a FinCen identifier number.
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FinCen Identifier Number for Entities

 On November 8, 2023, FinCen issued a final rule on the “Use of FinCEN Identifiers for 
Reporting Beneficial Ownership Information of Entities”, and can be accessed at 
https://www.federalregister.gov/documents/2023/11/08/2023-24559/use-of-fincen-
identifiers-for-reporting-beneficial-ownership-information-of-entities#print

 “(B) A reporting company may report another entity's FinCEN identifier and full legal name 
in lieu of the information required under paragraph (b)(1)(ii) of this section with respect to 
the beneficial owners of the reporting company only if:

– ( 1) The other entity has obtained a FinCEN identifier and provided that FinCEN identifier to the 
reporting company; 

– ( 2) An individual is or may be a beneficial owner of the reporting company by virtue of an interest in 
the reporting company that the individual holds through an ownership interest in the other entity; and 

– ( 3) The beneficial owners of the other entity and of the reporting company are the same individuals.” 
 Consider the use of a holding company (where one entity may hold numerous subsidiary 

entities, each with different assets). If the holding company acquires a FinCen identifier 
number, can the subsidiary entities then file reports listing that number? This may reduce 
the administrative burden on clients with a holding company entity structure. 

 Consider the implications of using a holding company’s FinCen identifier number in a 
subsidiary entity filing. If there is a change in beneficial ownership, may this require only the 
holding company to amend their filing, avoiding amending the subsidiary entities’ filings?41
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“Substantial Control” 
Persons

Complex 
Determinations
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Who Has “Substantial Control”

 There is a second prong to the definition that reaches any person who has “substantial
control” over the company.  

– A manager or officer of any entity that is a reporting company.
– The director of an entity that will be a reporting company.
– All officers are beneficial owners by default, even those who own no equity in the 

entity. 
– But these leaves many open issues. For example, is the CFO of an entity a  control 

person? Will that depend on what an employment agreement provides? What if there 
is no formal written agreement? What about the head of a family office that manages 
family entities even though they are not a manager or an LLC or officer/director of a 
family corporation?  

 A beneficial owner will also include an individual with authority over the appointment or
removal of any senior officer or the majority of a corporation’s board of directors. A similar 
body would be included.

 A person will be considered to have substantial control if they have authority for direction, 
determination, or decision of, or substantial influence over, important matters of a reporting 
company. 

– What are important matters of a company?43



Questions To Help Identify Those Who May 
Be Subject To Reporting

 Does your company have a president, chief financial officer, general counsel, 
chief executive officer, or chief operating officer?

 Does your company have any other officers that perform functions similar to 
those of a President, chief financial officer, general counsel, chief executive 
officer, or chief operating officer? Note: One individual may perform one or 
more functions for a company, or a company may not have an individual who 
performs any of these functions.

 Does your company have a board of directors or similar body AND does any 
individual have the ability to appoint or remove a majority of that board or body?

 Does any individual have the ability to appoint or remove a senior officer of your 
company?

– Note that in the context of trusts (see below) an investment director may
hold the power to control decisions as to an entity interests held in a trust.
That investment director (who may be labeled and investment trustee or
investment advisor) would likely seem to be required to report.
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– Separately, if the entity is a corporation, some tax advisers carve out the
ability to vote stock to avoid an estate inclusion issue. The right to vote
such stock may be deliberately granted to another named person. That
person would seem to be covered by the above question and hence be a
reporting person.

 Does any individual direct, determine, or have substantial influence over 
important decisions made by your company, including decisions regarding your 
company’s business, finances, or structure? Note: Certain employees who 
might fit this description are nevertheless exempt from the beneficial owner 
definition. See section 2.4 of the Guide for more information.

 Are there any other individuals who have substantial control over your company 
in ways other than those identified above?

 If someone is designated to vote corporate stock to avoid an IRC Sec. 2036(b) 
estate inclusion issue, should they be reported? Probably.

 What about the agent under a power of attorney? Would they only report if 
acting? But if the power of attorney is immediately effective and not springing, 
would that assure that they have to report? 45

Questions To Help Identify Those 
Who May Be Subject To Reporting



Minors Do Not Report

 There is also an exception for a minor child. There is no requirement to report 
information about a beneficial owner of the reporting company who is a 
minor child, provided you have reported the required information about the 
minor child’s parent or legal guardian. 

 Note: If you report a parent or legal guardian’s information instead of a minor 
child’s information, then you must indicate in your BOI report that the 
information relates to a parent or legal guardian of the minor child. 

 This exception will raise complex issues for many. What if the parents are 
divorced. If the husband is the legal guardian and the wife has a reporting 
entity, she will have to get information and report using her ex-husband’s 
information. 

 That seems inherently problematic. Will those getting divorced have to 
address CTA filings in their marital settlement agreements?
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Professionals Handling Filings 
Must Report

 Initially advisors handling filings were going to have been subject to reporting. That could 
have included an attorney assisting in the formation of an entity, the paralegal and 
administrative assistant who completed documentation, etc. 

 This now applies for entities formed after January 1, 2024. Some practitioners may opt not 
to assist with the formation of entities at this point.  

 Each reporting company that is required to report company applicants will have to identify 
and report to FinCEN at least one company applicant, and at most two. All company 
applicants must be individuals. Companies or legal entities cannot be company applicants. 

 There are two categories of company applicants – the “direct filer” and the individual who 
“directs or controls the filing action.” The direct filer is individual would have actually 
physically or electronically filed the document with the secretary of state or similar office.  
The other possible company applicant is the individual who was primarily responsible for 
directing or controlling the filing of the creation or first registration document. This individual 
is a company applicant even though the individual did not actually file the document with 
the secretary of state or similar office. 

 Professionals may plan who will handle these filings so that fewer people will be subject to 
reporting requirements and that those who will be required to report will be agreeable to do 
so.47



Inheritors and Trusts

Uncertainty, 
Complications and 
Issues
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Inheritors

 A very limited exception is provided for who is referred to as an “Inheritor.” 
An individual qualifies for this exception the individual’s only interest in the 
reporting company is a future interest through a right of inheritance, such as 
through a will providing a future interest in a company. However, once the 
individual inherits the interest, this exception no longer applies, and the 
individual may qualify as a beneficial owner. 

 That description is still too vague to provide sufficient guidance. 
 If the testator died, is the ultimate beneficiary the inheritor or is the executor 

the control person until the interest is actually distributed?
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Trustees and More

 What happens when a trust owns a reporting company?
 Trusts, except for those that are formed under a specific state statute that 

requires a filing with the state to be formed, are themselves not reporting
companies because a trust can be formed without any state law filing.  

 A trust that is a beneficial owner of a company, however, will be included in 
a beneficial information report by virtue of being a beneficial owner. In that 
situation, who is identified as the beneficial owner? It seems certain that it is 
the trustee. What about the investment trustee or adviser of a trust that has 
fiduciary responsibility for whether the trust continues to hold that entity?  
What about a trust protector? And if a trust protector may be deemed a 
control person will that decision vary depending on the actual powers given to 
a particular trust protector? Each of these people may also be deemed control 
persons and hence one, some or all may be beneficial owners required to 
report.

 FinCEN has promised better guidance on Trusts.50



The guide provides the following 
guidance as to trusts

 A trustee of the trust or other individual with the authority to dispose of trust assets. Many modern trusts have several trustees 
each with different powers. Whether or not a particular trustee can dispose of trust assets may depend on the terms of the trust 
instrument, state law, and which asset is involved. 

 For example, if a trust owns personal use property, the governing instrument may place the ownership or sale of that residential 
property in the purview of an investment trustee. Alternatively, in some trust documents that authority may be within the 
purview of the general or distributions trustee. If the same property is a rental property, or converted from personal use to rental,
the responsible trustee may change. Parsing these powers may not be simple. 

 The CTA appears to require that a trustee with authority to dispose of trust assets to be reported. There does not seem to be a 
requirement that there actually be that type of assets under that trustees purview in the trust. Thus, the practical approach may be 
to report for each trustee that could even theoretically dispose of an asset, even if the current circumstances don’t permit that 
trustee to make such a decision. However, the individuals involved may wish to avoid reporting and may argue against that 
approach. Another practical issue is what knowledge and involvement do the individuals involved have of the trust? 

 Many irrevocable trusts vest powers in fiduciaries and non-fiduciaries, such as trust protectors, to change trustees and replace 
them, to circumvent powers of a trustee, etc. Before filing it may be advisable to obtain an affidavit from all such persons as to
any actions they may have taken that could affect the trust in terms of CTA reporting. 

 The CTA appears to require reporting for any “other individual with the authority to dispose of trust assets.” That might also 
include any person holding a power of appointment (“POA”) over the trust.  Since these powers can be so different from trust to 
trust, and peppered in various provisions throughout the trust document, it may require some care and effort to identify powers 
and then to analyze them to decide as to whether the powerholder must report. 

 An individual may have created an irrevocable trust in 2012 naming various persons in different roles. Those individuals, even 
if they signed the trust document, may have had no communication or involvement in more than a decade. Now they will be 
asked for copies of a driver’s license, home and address and other personally sensitive information for CTA reporting. That 
could cascade into a series of issues and problems that could be dramatic for a particular trust to address.51



Beneficiaries

 A beneficiary who is the sole permissible recipient of income and principal from the 
trust must report.
– Some simple trusts have only one person as an income and principal beneficiary. But many 

trusts have a class or number of persons who are beneficiaries. Would that avoid their having 
to report?

 A beneficiary, or any other person, who has the right to a distribution of or withdrawal 
of, substantially all of the assets from the trust.
– The above provision may include a special power of appointment trust where a powerholder 

has a special power of appointment to appoint assets to a particular person, e.g. the settlor. The 
CTA does not appear to require that the person be able to benefit themselves from the demand 
or withdrawal.

– Annual demand or Crummey powers used to qualify gifts to a trust as gifts of a present interest 
for gift tax purposes may subject those powerholders to reporting. It is not clear what 
“substantially all of the assets from the trust” means. If, when a trust is first formed, Crummey 
powerholders may be able to withdraw all trust assets. As the value of the trust assets increase, 
a lesser percentage of assets in the trust may be withdrawn. At what point does the power
cease being “substantially all”?
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Beneficiaries

 A similar consideration is whether a person holding a power to loan assets to
the settlor would be deemed to hold the power equivalent to the withdrawal
from the trust for CTA reporting purposes.

 It is not uncommon in estate planning for structures including trusts owning 
interests in entities, such as an LLC, to create separate or special voting 
interests to remove from the taxpayer’s purview control over liquidation of, or 
distributions from an entity. These rights might be sold to a separate trust that 
would hold them to avoid the taxpayer engaging in estate planning controlling 
these rights. In these types of plans, those exercising control over the trust 
that owns these special voting rights would appear to be subject to BOI 
reporting. This would be in addition to the trustee and others in the primary 
trust that owns the “regular” interests in the entity. In short, the number of
people required to report can grow rather significant in even a common estate
plan for a wealthy taxpayer.53



Settlors

 A settlor of a trust who has the right to revoke the trust, or otherwise 
withdraw the assets of the trust. 

 Clearly a revocable trust would have the settlor who can revoke the 
trust and would be required to report.

 But the provision also includes a settlor who has the right to withdraw
assets from the trust. Does that cause the settlor who holds a power of 
withdrawal (substitution of assets) that would characterize that trust as 
a grantor trust for income tax purposes. This power, also known as a 
swap power, typically gives the settlor of the trust the right to swap 
assets of equivalent value with the trust. So, properly exercised this 
power, does not enable the settlor to benefit economically since equal 
value must be given to the trust in exchange for any trust assets 
withdrawn. Is that covered by this reporting requirement?
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Updated Reports 
Required

A Minefield
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When Filings Must be Updated

 The following are some examples of changes that would require an updated BOI report:
– Any change to the information reported for the reporting company, such as registering a new DBA.
– A change in beneficial owners, such as a new Chief Executive Officer, a sale that changes who meets

the ownership interest threshold of 25 percent, or the death of a beneficial owner.
– When a beneficial owner dies, resulting in changes to the reporting company’s beneficial owners, 

report those changes within 30 days of when the deceased beneficial owner’s estate is settled. The 
updated report should, to the extent appropriate, identify any new beneficial owners. It is unclear 
what this will actually mean in practice. If a beneficial owner dies and her interest passes to her 
estate perhaps that needs to be reported. If the estate funds a trust post-death then perhaps that
transfer would constitute another reportable change.

– Any change to a beneficial owner’s name, address, or unique identifying number provided in a BOI 
report. If a beneficial owner obtained a new driver’s license or other identifying document that 
includes the changed name, address, or identifying number, the reporting company also would have 
to file an updated beneficial ownership information report with FinCEN, including an image of the 
new identifying document. Consideration should be given to having every beneficial owner obtain a 
FinCen identifier number so that the changes can be reported by that person and not the reporting 
entity.

– When a beneficial owner that was a minor child reaches the age of majority, you must file an updated 
BOI report, identifying the individual as a beneficial owner and, if warranted, replacing their parent 
or legal guardian’s information with their own. It is not clear that this modification can be avoided by 
the parents obtaining a FinCen identifier number while the beneficial owner is a minor.
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Dates

Challenges to 
Address
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Filing Dates

 The rule for new entities is effective January 1, 2024.  
 General rule is 30 days for filing change in BOI report 

information. Entities formed on or after January 1, 2024, and 
before January 1, 2025, have 90 days to file.

 Existing entities will have until January 1, 2025 to file.
 While there is time to prepare, everyone who may be affected 

should begin that process now to avoid pressure as the deadline 
approaches. 
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Penalties

Not To Be Ignored!
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Penalties are Severe

 There are severe penalties, including possible jail time, if someone fails to comply with these 
new rules and for failing to file. This is not a risk that should be taken lightly. Civil penalties
are $500/day which, with a COLA for 2024, are now up to $591 per day. Criminal penalties
can be a fine up to $10,000, and imprisonment of up to two years. 

 If a person has reason to believe that a report filed with FinCEN contains inaccurate 
information and voluntarily submits a report correcting the information within 30 days of the 
deadline for the original report, then the CTA creates a safe harbor from penalty. Given the 
complexity of the CTA and the newness of the reporting requirements that is not particularly 
lenient.

 Should anyone willfully fail to report complete or updated beneficial ownership information 
to FinCEN as required under the Reporting Rule, FinCEN will determine the appropriate 
enforcement response in consideration of its published enforcement factors.

 The willful failure to report complete or updated beneficial ownership information to 
FinCEN, or the willful provision of or attempt to provide false or fraudulent beneficial 
ownership information may result in a civil or criminal penalties, including civil penalties of 
up to $500 for each day that the violation continues.
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Penalties are Severe

 Senior officers of an entity that fails to file a required BOI report may be held 
accountable for that failure.

 Providing false or fraudulent beneficial ownership information could include 
providing false identifying information about an individual identified in a 
BOI report, such as by providing a copy of a fraudulent identifying document.

 Additionally, a person may be subject to civil and/or criminal penalties for
willfully causing a company not to file a required BOI report or to report 
incomplete or false beneficial ownership information to FinCEN.

 For example, an individual who qualifies as a beneficial owner or a company 
applicant might refuse to provide information, knowing that a company 
would not be able to provide complete beneficial ownership information to 
FinCEN without it. Also, an individual might provide false information to a 
company, knowing that information is meant to be reported to FinCEN.
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Practice Considerations 
for All Practitioners

What Should 
Practitioners Do?
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What Role Will Your Firm Serve?

 The CTA affects all practitioners who advise clients on the creation of entities, as well 
as the operation and governance of entities. 

 A concern that all professional advisers should consider is whether their role may 
expose them to any responsibility for CTA compliance for a particular client. This may 
hinge in part on what the client may perceive. If a financial adviser meets quarterly 
with a client and provides income tax planning and estate planning advice, will they 
have exposure? 

 To avoid client “failure to advise allegations,” it may be prudent for all advisers who 
might be perceived as having any responsibility to assist clients with CTA filings to
inform clients of the CTA obligations, at least in general communications. And if the 
advisory firm will not take any action with respect to flings for their clients, that point 
should be communicated in writing. This can be done in a constructive and positive 
manner of providing information as to the CTA and recommending that the client seek 
the assistance of other advisers if they require help. Advisers who delve into planning 
generally and don’t take this precaution may face questions from clients who 
misunderstand the scope of the advisers’ role.
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How Will Services be Priced?

 Other issues advisers will have to consider is what role they will want to serve 
in CTA filings. Some advisers are simply not equipped to handle volume of 
filings their clients will require, or the type of compliance work involved. 
What will be the time and costs to complete filings? Will clients be willing to 
pay these costs? It may be that there will be modest costs involved for some 
entities where the ownership structure is simple and obvious, e.g., a client
owns 100% of an entity personally and is the sole control person. In contrast,
if an entity is owned by a series of complex trusts, each of which has various
fiduciaries, non-fiduciaries, powerholders, etc. the initial cost merely to
determine who has to report may be extensive.  This should be considered if a 
professional chooses to handle CTA filings and is endeavoring to determine 
pricing. It may be that for the initial filing a fixed fee may be impossible to 
estimate.
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Time to Complete a Filing

 FinCEN estimates the average burden of reporting BOI as 90 minutes per
response for reporting companies with simple beneficial ownership structures 
(40 minutes to read the form and understand the requirement, 30 minutes to 
identify and collect information about beneficial owners and company 
applicants, 20 minutes to fill out and file the report, including attaching an 
image of an acceptable identification document for each beneficial owner and 
company applicant).

 FinCEN estimates the average burden of reporting BOI as 650 minutes per
response for reporting companies with complex beneficial ownership
structures (300 minutes to read the form and understand the requirement, 240 
minutes to identify and collect information about beneficial owners and 
company applicants, 110 minutes to fill out and file the report, including 
attaching an image of an acceptable identification document for each 
beneficial owner and company applicant).
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Questionnaires from Filing 
Services

 Another situation that may affect practitioners determining their involvement 
with filing is that some entities, e.g., law firms, CPA firms, financial planning 
firms, corporate filing services, may gear up to provide filing assistance on a 
wide basis. But they may require that input forms or questionnaires be 
completed by the business to provide the data it needs to handle the filings. 
Clients may then reach out to their attorneys, CPAs and other advisers for 
assistance with completing what they may view as a simple organizer. The 
reality is that it is the filing itself that may be simple and readily automated.
The gathering of the data and the making complex decisions as to ownership
and control, and in particular how that will apply to trust concepts that are not
addressed in any of the guidance, will be time consuming. Some clients may 
not understand that the cost of the actual filing may pale in comparison to the 
analysis and data gathering to facilitate that filing.
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Inactive or Former Clients

 Practitioners may be contacted by long inactive or former clients. Decisions 
will have to be made as to whether to accept those clients back and be 
reengaged. In what capacity can or should an adviser accept a re-engagement? 
If the practitioner created an entity a decade or more ago, the practitioner may 
have no information or documentation on the entity that is current. That will 
have to be obtained. 

 The attorney that formed the entity, or a CPA that assisted with filing of 
income tax returns for the entity, may not have any documentation or 
information for long dormant client matters. 

 This may be particularly problematic for clients that became inactive before 
scanning was common. For accountants that did not maintain detailed 
permanent files for tax compliance clients they may never have had entity 
documentation.
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What Scope of Engagement?

 What could be a decision for practitioners to consider is what type of 
engagement are they willing to accept? Is it worthwhile financially to accept a 
CTA filing engagement given the limited nature of the involvement, the likely 
resistance some clients may have to fees for what they may view as a simple 
filing, not appreciating the complexity of the analysis and the steps that 
practitioners might believe necessary. 

 Another question practitioners will have to address is will they be willing to
accept a narrow CTA filing engagement or will they view that as potentially
problematic in light of the myriad of issues that might affect the entity
involved, or the ownership entities/trusts involved. If, for example, there is a 
trust owner of an entity and the client has been inactive for a decade, will an 
adviser be comfortable opening a file for just the CTA filing if they are not 
also engaged and paid to review the status and operation of the entity and 
trust for the intervening decade where no professional guidance was provided.68



Entity Documentation to Obtain 
Before Filing?

 Even if entity documentation is identified for dormant files, what verification steps 
might need to be taken to confirm the status of the entity? Should a certificate of good
standing be obtained for any entity for which a filing will be made? If an entity has 
been dissolved by the state of formation (e.g., for lack of meeting annual filing 
requirements) there may be no entity for which to file. What might the consequences be 
if a filing is made for a dissolved entity? While the cost of obtaining a certificate of 
good standing is not significant, it may be material to the price quote from the 
organization  offering to complete a filing. Clients may be resistant to this step, but can 
it be appropriately ignored? 

 Even if the attorney consulted had created the entity, it may still be advisable to obtain 
copies of all documents filed with the state since inception to confirm the current status
of the documents. 

 In addition, copies of all entity governing documents, e.g., operating agreements and all 
amendments, for an LLC, in order to determine the current control provisions and 
persons named. For tiered entities, these steps may be necessary for every layer of 
entity. 
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Trust Documents to Obtain

 If a trust is included in the ownership structure the trust document will have to 
be obtained and reviewed to determine who holds what powers and who may 
therefore be obligated to be disclosed as a control person. 

 Given the common use of decanting, non-judicial modifications, trust
protector actions and other steps that might modify a trust instrument, and/or
replace or modify the power of fiduciaries, non-fiduciaries and powerholders,
all of these documents may have to be obtained in order to ascertain the 
current status of the trust for purposes of CTA reporting.  Once the complete 
sequence of governing documents is obtained those documents will have to 
be reviewed and analyzed considering the limited guidance that has been 
issued. 
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Client Questionnaires and 
Attestations 

 The BOI Report itself is simple.
 Some attorneys and CPAs may want clients to fill out information checklists 

for who has 25% entity ownership, which individuals meet the various 
“important decision maker” (i.e., substantial control) and other control 
conditions that would make an individual a Beneficial Owner, and why they 
do.

 Consider requiring client to provide a Form 8879-like attestation that all of 
the information provided to the attorney or CPA filing the form on the client’s 
behalf that “to the best of the client’s knowledge and belief, the information
provided is true, correct and complete.”

71



Post-Filing Steps

 Once the initial filing is completed, how will practitioners and those affected, 
identify when follow up filings will be required to be made? That process 
seems more daunting and fraught with challenges than the initial filing. How 
will practitioners be aware of a change that may trigger additional filing 
requirements? Practitioners might consider in any engagement to assist with 
CTA filings making clear that it is solely the client’s responsibility to notify
the practitioner of any future changes on a timely basis so that new filings can 
be made. Practitioners may consider formally concluding the engagement 
after the initial filing (or assistance depending on what the engagement 
entailed) so that it is clear that they have no ongoing responsibility to monitor 
facts that may trigger future filings (if such monitoring would even be 
possible). That may also be prudent given the significant uncertainty that may 
exist as to the nature of the services and how they should be priced.
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Communicate with Clients Now

 Practitioners should consider communicating now to their clients, and perhaps
even inactive clients, in the form of a general letter informing them of the
requirements of the CTA. This might at least prompt them to start gathering 
information and contact the advisor. Given the significance of the reporting 
requirements, consider how different it is from other compliance tasks. It may 
take time for clients to understand the rules and what actions they will have to 
take, practitioners might consider following up with progressively more 
detailed letters as the January 1, 2025, date approaches.
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Update Entity and Other 
Documents for the CTA

 Practitioners may consider how legal documentation may warrant being modified to
address CTA requirements. A sample Governing Document Clause to Consider: “Each 
party will cooperate fully with respect to providing information to the Company so that 
the Company can comply with the reporting requirements of the Corporate 
Transparency Act’s (“CTA”) beneficial ownership information reporting requirements.  
Within Ten (10) days of any change in facts that may trigger the requirement to report 
or amend a prior report the undersigned shall provide to the Company all relevant 
information necessary to the Company timely filing under the CTA. The information to 
be provided to the Company shall be all relevant information necessary for the 
Company to comply on a timely basis with the CTA reporting requirements and may 
include by way of example and not limitation: your full legal name and any changes 
made thereto, your date of birth, your home address (not a P.O. box or lawyer or other 
adviser’s address) and any changes thereto, and you must provide a PDF copy of your 
U.S. passport or state driver’s license, and any changes or renewals thereof.”
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Practice Considerations 
for CPAs

What Should 
Practitioners Do?
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What Role Will Your Firm Serve?

 What about the CPA that prepares the entities income tax return, and the client believes, 
perhaps mistakenly, that the CPA is handling all filing requirements?

 CTA & potential Unauthorized Practice of Law (UPL) issue arose with issuance of an
Oct. 17, 2023 AON CTA Risk Alert, updated on Nov. 30, 2023. AON is the broker &
program manager for the AICPA group professional liability program insuring 25,000 
CPA practices nationwide. CNA is the program’s insurer.

 Summary of AON’s initial position – To avoid claims for “failure to advise” clients, 
CPAs should send a general notice about CTA and its reporting requirements. If clients
ask questions, advise they seek legal advice. Include in engagement letters that no CTA 
services will be offered. If CPAs still want to offer CTA services, AON provides good
CTA services and risk management steps. 

 On Jan. 1, 2024, AON issued an updated Risk Alert, including a link to CNA’s updated 
and clarified position that CPA CTA work is a covered CPA professional service.

 Let’s look at the AON Alert & CNA coverage bulletin and then the issues. 
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AON Initial CTA Risk Alert

 The Oct 17 And Nov. 30, 2023, alerts included several points for CPAs to 
consider on whether they should accept engagements for CTA filings.

 New law with “limited interpretative guidance.”
 “Providing technical or interpretive advice on CTA may rise to the practice of 

law. The “practice of law” is defined by the states (not federally), and many 
have an express prohibition against UPL. UPL is considered to be the practice 
of law by an individual who is either not licensed to practice law at all or who 
is licensed to practice law but has not received permission to practice in the 
state where acts that equate to “practice” occur. Until states provide 
conclusive or actionable guidance on how or if a non-attorney may provide 
CTA services without violating UPL statutes, UPL will remain an important 
consideration. In some cases, only licensed attorneys may be able to provide 
advice related to CTA.”

77



AON Initial CTA Risk Alert

 “Caution should be exercised before agreeing to provide any services related 
to CTA. If a CPA decides to provide CTA services, professional liability risks 
associated with assisting clients with their CTA reporting requirements may 
depend on the nature or depth of the assistance provided.” 

 “Managing your professional liability risk should include a combination of 
technical competence, thorough client vetting and acceptance, a strong, 
concise engagement letter, documenting client discussions, and consultation 
with knowledgeable professionals.” 
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Some CPA Firms Opting Not to File 

 Not consummating CTA filings doesn’t mean ignoring the requirements. 
 One large firm recently sent an email blast with a detailed analysis of the 

CTA but concluded its information with: “We recommend reviewing your 
entity structure with your legal counsel to determine if you may have a filing 
requirement. Speak to your corporate secretary or legal counsel about this 
reporting requirement, as this is a corporate disclosure matter.”

 Note that although they have opted not to handle actual CTA filings, they are 
not ignoring the need to inform their clients. 
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Local CPA firm Considerations 

 CTA compliance may primarily affect local CPA firms whose clients 
comprise small LLCs, S corps., beneficial owners in trusts, etc. These are the 
majority of the firms’ 1065, 1120S, 1120, single-owner LLC and other entity 
clients. 

 Larger clients, those with over $5 million in gross receipts and more than 20 
employees are generally exempt from BOI reporting. Large CPA firms, like 
the Big 4 and other national firms do not generally serve the BOI reporting 
market and may not be materially affected when stating they will not provide 
CTA services. However, the private client groups in such firms that handle 
large client estate plans may be a different situation.

 Local CPA firms have a much more important potentially strategic decision 
to make, with client relations, risk management and profitability concerns.
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CNA Jan. 1, 2024 Position Revision

81

 “Is coverage available for services related to the CTA?
– CNA’s accountants professional liability policies generally will cover Professional 

Services associated with the CTA by an Insured accounting firm, subject to other 
applicable policy terms, conditions, and exclusions.
 However, two issues presented by the CTA may raise additional coverage implications.
 First, some commentators have speculated that certain activities that may be performed by 

accounting firms in order to assist a client with their compliance with the CTA could involve the 
practice of law. In many jurisdictions, practicing law without a law license is considered a 
criminal offense.

 Second, FinCEN's Frequently Asked Questions regarding Beneficial Ownership Information 
Reporting, specifically FAQ K.3ii1, states that "an individual who willfully files a false or 
fraudulent beneficial ownership information report on a company’s behalf may be subject to the 
same civil and criminal penalties as the reporting company.“

– As these two issues involve an accountant’s dishonest, fraudulent, criminal, and/or 
illegal activity, coverage may be limited or unavailable if one of these issues is the 
subject of a claim.”

 https://www.cpai.com/getmedia/462b8053-5f6d-4f68-b936-eb17c661884b/CNA-coverage-
statement-CTA-services.pdf

 No state has classified CPA CTA services as UPL. 

https://www.cpai.com/getmedia/462b8053-5f6d-4f68-b936-eb17c661884b/CNA-coverage-statement-CTA-services.pdf
https://www.cpai.com/getmedia/462b8053-5f6d-4f68-b936-eb17c661884b/CNA-coverage-statement-CTA-services.pdf


CPAs and Unauthorized CTA Practice

 Circular 230 gives CPAs a unique right to practice most aspects of tax law. This does 
not extend to other areas of law, even if a CPA might know the rules from experience.

 While FinCEN is in the Treasury Dept., the CTA is outside of the Internal Revenue
Code.

 Unlike FBAR filings, also within FinCEN, no involvement by the IRS is contemplated.
 CTA typical compliance services vs services that cross into UPL=unauthorized practice

of law, requiring legal advice.
– Long-standing CPA service issue 
– Choice of entity, 1041 preparation examples

82



CPA-Specific Practice Issues

 CTA CPA service by significantly reducing UPL risk by using FinCEN
detailed compliance instructions instead of interpreting CTA law and 
regulations.

 FinCEN issued a 50-page CTA, “Small Entity Compliance Guide,” complete 
compliance instructions, plus 38 pages of regularly updated FAQs. 
https://www.fincen.gov/sites/default/files/shared/BOI_Small_Compliance_Gu
ide.v1.1-FINAL.pdf    50 pages

– FAQs https://www.fincen.gov/boi-faqs  38 pages
– Specific BOI Report filing instructions 21 pages 

https://boiefiling.fincen.gov/resources/BOIR_Filing_Instructions.pdf
– BOI Report –https://eforms.com/download/2024/01/BOIR.pdf    4 pages
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CPA-Specific Practice Issues

 Helping clients comply with this extensive “instructional cookbook” is much 
more like business advice and compliance services within the scope of CPA 
practice than UPL. Calling this service unauthorized practice is a stretch, as 
long as CPAs stay within the “Four corners” of that cookbook guidance

 CPAs should be careful not to cross UPL line with their own interpretations 
of the CTA law or FinCEN Regs.

 The key for CPA firms handling CTA advice and perhaps filings as well is 
knowing where to draw the line on compliance versus legal interpretation. 
But there may be a simple answer for many of those issues, “When in doubt,
FILE!”.

 Some Top Risks – CPAs Identifying Beneficial Owners and filing incomplete 
FinCEN forms. An unauthorized practice of law (UPL) allegation is more 
likely to come from plaintiff attorney filings in a client CTA penalty
malpractice suit than a state UPL declaration.
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CPA-Specific Practice Issues

 “When in doubt, FILE!”.
 There seems to be no penalty for filing if not required, so if that resolves the

question as to whether a legal interpretation is required as to whether a key
employee has sufficient power to be a substantial control person, then that
may suffice to avoid the legal issue. 

 Example: If the key employee does not want to be included as a BO, the CPA 
may be wise to insist legal counsel review the status of the employment 
arrangement and all applicable agreements considering the CTA regulations 
and other guidance and make a legal determination as to whether that 
particular employee has substantial control.

 The CTA is thus very different then tax compliance where the legal status of a 
complex issue must be resolved to know how to report. With the CTA if you 
merely report the legal issue is obviated.
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CPA-Specific Practice Issues

 There is significant potential for coordinated CTA services between CPAs 
and attorneys. 

 Clients with clear beneficial owners may not need legal services. But CTA 
services require involvement by seasoned CPAs, with the necessary 
experience to know when clients need referral to attorneys, especially for 
legal analysis of complicated LLC member agreements, partnership 
agreements, S-corp, trust and other legal documents to ferret out potential 
beneficial owners. 

 There may be a need for Kovel letters in certain circumstances. 
 Technology solutions from CCH Axcess and other providers are being 

finalized for CPA firm client BOI reporting services. These companies 
assume that there will be significant participation by CPA firms, as they are 
the largest group of Axcess  customers.
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Suggested Client Response Format

 Client with disregarded LLC entity filing Sch. C heard about need for LLC 
report somewhere and asked if he had to file a report. If this was a tax 
question, the CPA could just say “Yes”, with little detail.  

 For CTA question – If client has little knowledge about CTA, the response 
can start with brief paragraph about CTA.

 Tell client that firm’s general CTA alert to clients is included.  
 Add “As CPAs we cannot provide CTA legal advice. Our guidance is 

based on FinCEN’s CTA compliance rules. FinCEN’s FAQ guidance for 
your question is…”

 Clip (Windows key + Control-“S”) applicable section of FinCEN 
Compliance Guide/FAQs, in this case FAQ C-6 and paste into Email.

 For NY CPAs, add a brief paragraph about the NY/s LLC Transparency 
Act.

 Ask if the client wants the CPA firm to file the BOI report, if firm is doing 
that work.87



AICPA and Technology Resources 

 AICPA Bi-weekly Thursday 3PM one hour Town Halls – Can be taken live 
for CPE or streamed later without CPE. Post-session summary and other 
materials. Excellent coverage of CTA updates.

 Barry Melancon clarification that AICPA will act with state CPA societies in 
unlikely event that a state calls CPA CTA services UPL. 

 AICPA Beneficial ownership information (BOI) reporting Web resource.
– https://www.aicpa-cima.com/resources/landing/beneficial-ownership-information-

boi-reporting
 CTA services engagement letter promised.
 Technology solutions from CCH Axcess and other providers are being 

finalized for CPA firm client BOI reporting services. CCH assumes  
significant participation by CPA firms, as the largest group of Axcess  users.

– Possible importance of major established tech companies and due 
diligence.88
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Conclusion and
Additional Information

CTA Is Coming
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Conclusion

 Practitioners should immediately evaluate what roles they will, or will 
not, serve with respect to CTA filings.

 Evaluate what steps should be taken to “gear up” for whatever roles 
will be served.

 Determine what minimum standards/requirements should be followed 
(e.g., should a good standing certificate be obtained for every entity)?

 Communicate with clients informing them of the CTA requirements and 
what role the firm is willing to serve in to help.
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Additional information

 Martin M. Shenkman 
shenkman@shenkmanlaw.com

 Walter Primoff
    wprimoff@pwcpa.com
 Thomas A. Tietz      

Tietz@shenkmanlaw.com
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